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ANNEXURE 
IN THE HIGH COURT OF JUDICATURE AT PATNA 

Election Case Nos. 4, 5 and 5 of 1991 
In the matter of an application under Sections SO , 80 A and 

81 of the Representation of the People Act, 1951 
Rom Lurun Thakur and others 

Petitioners 
(in E . P . No , 4 of 1991 ) 

Versus 
Shri George Farnandis 

Ficspondent 
Raghunath Pandey 

Petitioner 
( in E . P . No. 5 of 1991 ) 
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FLECTION CIMISSION OF INDIA 

New Delhi, the 13111 August, 1915 


Shri George Farnandis 

Respondent 
Rajeshwar Thakur 

Petitioner 
( in E .P . No. 6 of 1991 ) 

Versus 
Shri Gcorge Farnandis 

Respondent 
For the Petitioners 

M s, S , N , P , Sharma, 
( in all the Election 

Kamanigrah Prasad 
petitions i.c . 4 , 5 and 6 of 

Singh , Arendra 
1991 ) 

Kumar Singh and Mrs . 

Abha Singh , Advocales. 
For the respondent 

Mr. Ganga Id . Rai, 
( in all the Election 

Sr . Adv. Ram 
pelitions ) 

Bibar Thakur and 
Mirtyųınjuy Slarma, Advs, 


O . N . 90 . - 10 pursuance of Section 106 of the Represen 
tation of the People Act, 1951 ( 43 of 1951) the Election 
( 070 -410 hereby publishes the omer dated the 14 - 5 - 1996 
of the High Court of Jucliclure at Pata in Election Peti 
tim ve 5 and 6 of 1991. 
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PRESENT : 

indicated his choice of symbol as Bi- cycle , lion and Car 

which were free symbols. Four inore independent can lidates , 
Hon ble Mr. Justice Aditya Narayan Chaturvedi, 

namely , Bindeshwar Singh , Md. Israil, Binod Rui ind 
A . N . Chaturvedi, J. - These three election petitions under 

Bindeshar Rai were claimants of election symbol " Lion " , 

Besides there were more than one claimant for Bi- cycle and 
Sections 80 , 80 - A and 81 of the Representation of the 

Car us their clection symbol. Under the circunstances it 
People Act, 1951 , have been filed for declaring uie election 

was the duty of the Returning Ollicer to decide allotment 
of sole respondent, Shri George Fornandis from 10 Muzaflar 

of symbols Lion , Bi- cycle and Car by lot in accordance with 
pur Parliamentary Constituency ils void und l. ence have l en 

the mandatoly provision of clause 12 ( 3 ) ( c ) of the lection 
heard togсther and are being disposech of hy this common 

Syinbol ( Reservation and Allotment) Orier , 1968 but ho 
judgment. Election Petition No. 4 of 1991 hus been hled 

did not du so rather allotted Bi- cycle symtol to Ram Sresth 
by Shri Ram Baran Thakur , duly noninated candidate 

Mishra und car symbol to Amitav Kumur and did not allot 
froin 10 Muzaffarpur Parliamentary Constituency, and Shri 

Lion symbol to any one. Rajeshwar Thakur was ulluted 
Ashok Kumar on the ground of impioper rejection of the 

Box as his clection symbol and he made convassing mongst 
nomination pupers of petitioner No. 2 Ashok Kumar , Election 

the vutçrs to cast votes on synbol Box alluted to him but 
petition No. 5 of 1991 has been filel by Shri Raghunath 

on the day of poll the voters did not find Box symbol gainst 
Pandey , one of the contesting candidates on the grounds that 

the name of Rajeshwar Thakur on the ballot paper als Belt 
there was wrong allotment of symbol to Rajeshwar Thakur 

had on printed us symbol against the name of Rajeshwar 
one of the contesting candidates, the respondent indulgeci in 

Thakur and hence did not vote for him though lie was 
corrupt practices , and illegalities and irregularities were 

very popular amongst the illiterate downtrociden, wecker 
committed in counting of ballot papers etc . Election Petition 

and backward sections of society and had fair prospect of 
No. 6 of 1991 has been filed by Shri Rajeshwor Thakur, one 

success in the election in question . Wrong and illegal allot 
of the contesting candidates . The sole ground on which the 

ment of symbol to Rajeshwar Thakur has materially nocled 
election is impugned by the clection petitioner of Election 

the result of clection in question as majority of votes which 
Petition No . 6 of 1991 is the non - compliance of clause 12 ( 3 ) 

have gone in fuvoli! of sole respondent would have gone in 
( c ) of the Election Symbol (Reservation and Allotment) 

tavour of Rajeshwar Thakur, 
Order , 1968 and wrong allotment of synibol to him . 

5 . It is also the case of the religioner of Llection 
2 . The common case of the election petitioners of these 

Petition No. 6 01 1991 that the Election Commission of India 
three election petitions as made out in their election pelitions 

sent a direction to the Returning Officer uforcsaid on 17 -6 - 91 
is that the President of India by a notification called upon 
the people of Parliamentary Constituencies to elect members 

staying the declaration of tinal result till further direction 

issued by the Commission and asked for a report from the 
of 10th Lok Sabha and the Election Commission of India 

Returning Ollicer on various allegations made 
notified an election programme fixing dates for filing nomi. 

gainst him 

( Returning Officer ) by Shri Raghunath Pandey, one of the 
nation papers , scrutiny of nomination papers, withdrawal of 

contesting candidates and petitioner in 2 . P . No. 5 of 1991, 
candidature and the date of poll ctc . The District Mucis 

including commission of irregularities in counting of ballot 
tratc of Muzaffarpur was designated as Returning Officer 
for the election in question . As many as 48 candidates 

papers but the Relurning Officer did not send correct report 

and declared the final result in 
including the petitoiners and the respondent presented their 

violation of mandatory 

provision of Section 66 of thic Renresentation of the Peoplo 
nomination papers before the Returning Officer within speci 
fied period, The Returning Officer scrutinised the nomin 

Act and under the circumstances the declaration of result is 
ton papers of all the candidates and accepted the nomina 

void and fit to be declared void . Under Memo NO, 714 dated 

13 - 6 -91 a letter was issued from the Collectorate under the 
tion papers of all cxcept two namely . Sitaram Rai and Ashok 
Kumar ( one of the petitioners in E . P . No , 4 of 1991 ) . No 

siynnture of Deputy Election Officer to Presicling Olcers to 

appear in election office for necessary report relating to 
objection had been raised by candidates or their proposi s 

election in quesiton . It was done 
or anyone else against the nomination papers of Sitaram Rai 

only three clave prior to 
and Ashok Kumar. None of the catalidato withdraw his 

the commencement of counting of ballot papers with a view 
candidature. The polling took place on 20 - 5 -91 od repoll 

to get sole respondent clccted by making manipulation in the 
ing was held at 49 polling stations on 12 - 6 -91. The counting 

report to be prepared by the Presidine Ollicers on the eve of 
of ballot papera commenced on 16 -6 - 91 and was competect 

counting and lon after the dulling. On the allegations afore 
at late night of 17 / 18th June, 1991. The Relarning Officer 

said , election petitioner of E . P . No. 6 of 1991 hay prayed for 
announced the result of the election on 18 -6 -91 declaring 

checlaring the elcction of sole respondent als void . 
respondent George Farnandis as clected candidate in the 
election in question . 

6 . Further case of the petitioner of E . P . No . 5 of 1991 

is that the respondent belongs to the party in power in the 
3 . Further case of the Petitioners of Election petition No. State of Bihar and the Chief Minister of Bihar had made 
4 of 1991 is that the election of sole respondent Shri George utterances which were published in newspaper that no a single 
Farnandis is illegal and void due to improper rejection of congress candidate would be allowed to win and even if ho 
both the nomination papers of petitioner No . 2 Ashok Kumilt would win the election , he would not be provided certificate 
on the vaguc ground that his nomination papers were in of declaration und even if he obtains certificate of declara 
complete . All the relevant columns of the nomination papers 

tion , he would not be allowed to go to Delhi. In order to 
of petitioner No. 2 Ashok Kumar had been duly and properly put his utterances into practice , the Chief Minister in the 
filed up and in case the nomination papers were incomplete or eve of issuance of notification of the President of India calling 
inaccurate in any respect, the Returning Officer was bound to upon the people to elect their miembers of Parliament, mado 
permit any such in accurate description or clerical or techni transfer of District Magistrates and Superintendents of Police 
cal error to be corrected or direct that such inaccurate , besides other officials on mass scale , including that of Muza 
clerical or technical error in the comination paners he over ffarpur. The Election Commission of India took serious vicw 
looked as required by the proviso to Section 33 ( 4 ) of tlie of the mass transfer on the eve of election and directed the 
Representation of the People Act, 1951. Anart froin that State Government not to implement the transfers but io no 
There was no difficulty in identifying the candidate ( nelitioner effect. At the instance of the respondent the Returning Officer 
No. 2 ) and / or his proposrs fyho could point out 10 the became so biased against other cunclidates that he did not 
Returning Officer the relev : nt entries in the electoral roli on: permit more than 8 vehicles to any connectin cadidato 
bring given adcouute and " 

e nable cpportunity as the excent the respondent on whose behalf 100 vehicles were 
electoral roll of the concerijed as embly constituency was running for convassing purposes . The politioner ( Shri Riphu 
before the Returning Officer. On thrilleention aforesaid the nath Pandey ) and contestins candidate Ram Raran Thakur 
pelitioner of Election petition No. Ľ of 1991 have praved for (one of the petitioners in E . P . No. 1 of 1990 ) protested 
declaring the election of sole reipondent namely , Shri George against the said disrrimination by filing seriale petitions 
Farnandis from 10 Muzafiarpur Parliamentary Constituency but the Returning Ollicer ignored the mame. The rollinç on 
os void . 

20 - 5 - 1991 was completed by the evening but the blot boxes 

reached the strong room by the evenin , of 21st Muy, 1991 
4. It is the common case of the election natitira of though the vistance from the Strome Room or tha nolling 
Election petition No . 5 of 1991 and Election petition No , o stations was not more th : n 25 kilometers in it creats Sus 
of 1991 to that Rajeshwar Thakur ( election petitioner in picion of maninulations in the ballot boxes . In the plections 
E .P . No. 6 of 1991 ) , one of the contesting independent earlier to the election in question , the Collectorale conipound 
candidates , in the relevant column of his nomination paper was used as venue for storage of ballot boxes and for count 
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ing of ballot paper s but the Returning Ollicer shitted the and the counting agents with a view to obstruct the view 
venue to Sikandarpur Stadium which was incomplete , with of culinting ingents and as a result of that the counting 
a View 1 rcplice che real ballot boxes with duplicate bullot Agents of contesting candidates were unable to see the actual 

including the rolin scrutiny and counting of ballot papers. The protest 
boxes . Several contestiny candidates , 

by 

counting agents in this regard and against commission of 
troner s protested against the motivated game of the Returning 
Oficer. 

illegalities in counting of votes was ignored . When count 
ing agents protested against mixing of 48 ballot papers ot 

The pctitioner appertaining to four booths of Minapur 
7 . It has been luther alleged by the cloction petitioner Assembly Constituency scgmcnt with the ballot pers of 
in t . t . No . of 1991 that mi 17 - 9 - 1991 he filed a petition respondent and declaration of the same as 50 ballot papers 
betore the Rewning Officer with a priyer to çclare certain of respondent, they were beaten leading to commution . 
LOCIUS as sensitive and deploy med torces , BS. 1 . 217161 The Returning Officers with a view to pacify the agitated 
( K . P . F , to these booths to ensure free and fall poll Lut the counting agents announced that erring counting supervisor 
Reutrung Otticer instead of declaring the booths as tncntioned would be sent to jail but he was let oll and the election agent 
in the petition , sensitive and deploying B .S . A . C . R . P . F armed of the petitioner flled a petition on 16 - 6 -91 before the Re 
forces there, sent, armed forces to the buutns vi hich weic tuning Officer for recounting the ballot papers of Minupur 
peaceful and where the petitioner was most popular and left Assembly Constituency segmcnt. 
the sensitive booths at the mercy of God by dcputing some 
policc with lathi, homcouards and chaukidars though the 

9 . Further case of the petitioner in E . P . No . 5 of 1991 
Election Commission had probibited the deput: lion of Home 

is that in course of counting of ballot papers of Kurbani 
guards for election by The Returning Oliver did so wilh 

Assembly Constituency Segment the ballot papers were 
a view to facilit omninission of illegality in polling. Prior 

found stucked in the ballot boxes in bundles at sixty Two 
to the date all the keturning Olicer at the instance of the 

booths (as detnited in paras 28 and 42 of thc election 
responden gut stone fog march by C . R . P .F , and A .S .F . only 

petition ) and all such ballot papers were in fayour of 
ini . . e villages where the supporters and voters of the reli 

respondent , Piotcsts were made in behalf of the contest 
tuners reside with a vicw 10 make them panicky. Besides 

ng candidates , including the petitioner , and their counting 
that, the supporters of jan kl Dal including many minister s, 

agents bur no action wils taken and all such void votes were 
namely , Shri Broj Bihari Prasad , Ramai Ram , Ilind Keshari 

counted in favour of respondent at the direction of the Re 
Yadav and M . L . AS., manicy, Shri Kamal Plywho and Male 

turning Officer . The petitioner learnt that at ihe said booths as 
wari Yaday accompanied by armed nien visited many villages 

well as on 21 booths of Şakra Assembly oonstituency seg 
where suppoNCI ind voters of the election aciiline store 

ment and 10 booths of Bochaha Assembly constituency seg 
residing in order or terrorise them , The petitioner xd his 

ment and 54 boths of Minapur Assembly constituency seg 
election agent filed two petitions on 17 - 5 -91 before the ke wun 

ment the Presiding Officers and polling parties themselves 
ing Officer in this regard but no action was taken liv the 

put ballot papers in the ballot boxes after stamping them 
Returning Officer. Prior to the date of pull the resp .inilent 

in favour of respondent in collusion with the respondent 
distributed firearms, cartridges, bomb worth Rs. 20.00. 000) 

and at the direction of Returning Officer . The polling per 
amongst supporters in four assembly constituency schoicoth . 

centage at the said boothy of Kurhuni Assembly constituency 
damcly . Kurhani, Bochaha , Minapur und Sahars for cap! !! - 

segment was above 90 und 96 percent and that on said 21 
ing booths. On coming to know about it the eleclion igent 

booths of Sakra Assembly constituency segment was above 
of the petitioner filed petition on 17 - 5 - 91 before the Returning 

80 per cent on 50 booths of Kuhani Assembly constituency 
Oficer with prayer to capture the illegal arms. On the date 

segment and 54 booths of Minapur Assembly Constitucocy 
of poll the respondent in the company of Shri Brij Bihari 

sesment approached 89 percent and 80 percent and above 
Prasad ( State Minister , Government of Bihar ) and hundred 

respectively , but almost all the bullot papers were in fnyur 
armed anti social clements went to booth Nos. 10 , 10 - K and 

of respondent and other contesting candidates got negligi 
11 situated at Ramesher Singh Mahavidyalaya and sifter talk 

ble , minimal and microscopic number of votes . Written pro 
with Braj Bihari Prasad , left the said booths and thereafier 

Icst was filed on 16 -6 - 91 before the Returning Officer by 
Braj Bihari Prasact and his armed men terrorised the Presich 

the election agent of the petitioner, Other contesting candi 
ing Officers of the said boothy and boon to stump blank 

dates had also raised objection . The petitioner maintained 
ballot papers in favour of respondent after taking the stamp 

his lead over respondent up to various roluids of counting 
from the concerned Presicling Officers and were cunht red 

of ballot papers and thereafter the Returning Officer and 
hunded by the petitioner. The Presiiling Officers of booth 

Superintendent of Police with the help of police force began 
Nos. 10 and 10 - K sent reports to the Returning Officer in 

1o do all sorts of manipulation , illogality and irregularity 
this regard . 

in counting to help the respondent. The Chicf Minister of 

Bihar accompanied by a Cabinet Minister came to circuit 
8. Further case of the election petitioner in F . P . No. 5 House , Muzaffarpur and directed the Returning Officer 10 
of 1991 is that the respondent procured the help of Rc 

get the petitioner defeated and declare the respondent elected . 
turning Officer in the matter of appointment of Presiding 

At 84 booths appertaining to Kurahani assembly constituency 
Offlcery of his choices , locating the venue of counting at 

segment hardly 200 to 300 ballot papers were put in ballot 
Sikandarpur Stadium , reception of vyjd votes in his favour 

boxes but in coursc of a counting 700 10 800 ballot papers 
counting of invalid ballot papers perlaining to these bootlis 

were found in the ballot boxes of the said 84 booths which 
where more than 90 per cent votcs had 60cu polled, mixing 

led to the filing of pctition by the election agent of the 
and counting of ballot papers of the pelitioner in his favour 

petitioner on 16 -6 -91 with a request not to count the ballot 
and commission of other illegalities and corrupt practiccs 

papers of the suid booths and declare them voių . 
to ensure success in the clection . Apart from that genuine 
ballot boxes containing ballot papers stamped by genuine 

10 . It has been further alleged by the pciitioner of E . P . 
votes were replaced by another set of ballot boxes No. 5 of 1991 that ut about 50 booths of Bochaha and Sakra 
coniuining ballot papers stamped in favour of the 

Assembly constituency segments, 
respondent 

including booth nos, 75 , 
either in transit from boo hy to the 

110 and 10 114 etc . of Bochaha Assembly constituency seg 
strony room or in the strong room with the help 

ment excess ballist papers were 
of Shri P . C . Verina who replaced several original halloi 

found at the tinic of 

counting than the votes said to have been pulled . 
hoxes. The Returning Oficer commiticd further illcuality 

Petition 

was filed by the election agent of the petitioner as well as 
by not scaling the Strong Room where hallot hoves were by Rain Baran Thakur for rejecting the ballot papers of such 
stored , for more than it weck inspite of written ild oral rolling booths but their petitions were retseçted and nothing 
requests niade by the contesting candidates to seul thc STIL was donc and such vojd 
Room and thereby Tacilitated replacement 

votes were counted in favour 
of the hallot of respondent. Ballot papers of about 16 polling booths 
hores of 200 booths by his confident Shri P . C . Verma and 

uppertaining to Sakra , Minapur , 
others with the consent of the 

Bochaha and Kurahani 
respondent. In this regard Assembly Constitucncy Segments did not bear the signature 
1 written complaint was made to the Returning Officer on of the Presiding Officer s but all such ballot papers bearing 
23 -5 - 91 by the election agent of contesting condidate Ram vites in favour of the respondent were counted in favour of 
Baran Thakur. At the time of counting the counting agents the respondent and the petition filed by the election agent 
of the contestiny candidates were made by sit at l chistance of the petitioner on 16 - 6 -91 for rejecting such ballot paners 
of three fect from the counting tables and wilc 11ct of Way rejected . Different types of signatures of the Presiding 
cight fcct height way ciected in between the counting tables Oflices were found on the back of ballot papers of hooib 
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untuleriny s gach lue rosiing Utucul , und puulny puddin s 
no. 139 of Gaighat Assembly constituency segment but tven 

l pu ( ULUI UI 1110 IXLLLL11114 Viller pula dulc e 
Lucu un DANOL papers were counts and peunion led by 

UCLU DAUL pellicis 111 Vainol LUX 161 wawpung ICU 11 
the unccuon agcil of the petitioner 10C 10 count such undo . 
pupes was rejuvea . Bunuc papers of boon nos . 109 and 

132 Puiu " ULUS WHIT( 343 LIV Oldt Luncang untus 
Ivo of Bochana Assembly cousiluency segment did not bcar 

O 

CLIC SUL LOL VCS Ur tu hobiny dwuct UL VOLCS a 
Caner 

C Signacure 
une distinguisning mark of boo - h Or 

Sleu 
in 

17 . Uud Ui Datuk S uy CHUISLILency Aguilu 
OLine Presidung Uncers concerned but were counied 

All Culture OL ALT TULCS Wilschill Dot Matpers 1 

blu 
favour of respondent and C1on WAS Taken on 

HTUUSILIO LULAR .110610iny listo Ult i g Units ) tid 1 . 
peluco ined Cy (110 election agent of contesting candidato 

41111o 
Ult1011s iascu 
1 :abil Jurat sertley, 

CUM 
Ram Harun 

. 15 

ballot : pers. 
nakur tor lejects such 

LI SHu Yorus tur 
ver 

uncu vyuckotuling Vanco . 
per biloc paper uccount prepared by the Presiding O 
Or toon no . 136 O DOCU12 Assembly Consulluuncy CS 

bei Fittner CSC Ul jerdoner in E . l . Itu . So 99lis ) 
ment 109 balot papers had been put into ite ballo . boxes 

Hii ILSelvat puutu ulic utdeig ChuCUI yev 121 121) 
but at the time of counting cply 4 .16 balot papers were 

FUELU UU Wt. U unu 1141_ Lumut 11 uutele 
found which were counted in lavour of the respondent al 

11 ; daty walk Lite . . LIU . ACCOU y , lik ke unwiy Lille 

Shri Kam 
no action was taken on the peuton tied by 

USLUU i ro 101116 Vulceis ds DCI WC dini ili len by 1110 
Baran Thakur , one of the contesting candidatos , tor dec 

TwWilulilu lu Kure uichon 10 ni se Pres112 UCIS 
laring the counting of ballot papers of the said boolbs wickal. 

TOVUZY WHO wele U UTOUų polink ul unu da Vaciu 
A lange number of ballot papers of congress (1) candianiu 

11 . UCI Wis popu :21 a !70 WELS ) gent will of Voces. Suun 
(pcutioner ) were mixed with the ballot papers of the res 
pondent and were counted in his favour . 

sicut Unis pilu se valotPCIS IU 1, 6Vollr Olejeu 
On various 

1 .60V Su lietu uspel . SC !hely yo Ve Uper CTC 
prolesis being lodged against such illegality and dishonesty 

illu tiiv VOIL poned by bulle vuitry in las vill du in pc t 
on the part of counung stati the situation became alarming 
whereupon the Returning Officer culled C . R . P . F . (( 0 ,13!! 

18 percen 
1101ci illy no de Cruce on the ground ( I 

Tulge ilure 4 . Tuis letarilis Jalal. liustico Sucesswily 
Reservo Police Force ) and ordered for assulting he coun iny 

su VCS ( L Various couis i uncivat Swinoy my 
agents and contesting candidates as a result of which several 
persons, including one Ajit Kumar were injured . In the 

Dies UI ne rararllendry contiueny were not counted on 
course of counting it was found that void votes in tavuur 

ALcount or pully above y pej len UULZII the rietung 
of respondent containcd only initial of Presiding Officers 

UNCES OF CODEU vouins (ily Octauurd in pura 54 of elect10 . 1 

JC100 ) alu 101 Veure ( o mane Auve 147 ?ort wat voo ns 
and not their fuli signatures and even a large number of 
such baloi papers had not been detached from their 

Wtre cwpiured . On 1 / -6 -91 course of couri1719 , r.c11111771 
countertoil. Such void volcs were counted in favour uf the 

was sent (U Sari 1 . N . Soesman , ( hel Lloction Luminissuilty , 
respondent inspite of objection by contesting candidates . 

New Jould, as well as to Shi s Satish Branagai , Chief Electo 
All such counterfoils of concerned ballot papers which were 

raj incer , B ar, Villa , regarding coinnission of illegality in 
not detached from main ballot papers were nor bearing the 

Luning oi ballot papers . On the same date a pellion was 
signature of L . T . I. of votes rather bore only some ink spot. 

justo ny thic pelloner octore che Kuurnung Officer for recount 
Excess ballot papors than polled votes even without number 

ilg 01 the ground oi misuuning of baliai papers actails of 
and not genuine were found at the timc of counting of balon 

Wouch had been given in te pomi1011 and it cury theicot Hot 
pupers of booths ( detailed in para 43 of election petition ) 

sent to the chet tiecuon Commissioner , New Delli, as licul 
in Minapur Assembly constiluency segment. 

us to 1170 Chier Ecoral Olucer , bu , Palja . Heing dis 
appointed of the atutude of the Returning Officer, the election 

ayout of me permoner sent uitgen . icogram to the Chief Elec 
11 . It has been further alleged by the petitioner in E . P . t100 Commissionci , New Delhi, stating therein the commission 
No. 5 of 1991 that at about 100 boosof Min . lit , Kochila ol liegumy and regularity in countirg of ballot puncis illid 
kurahani, Sakra und Gaignat Assembly constituency segments 

praying tor Didying recounç ol ballot papers and witholding 
respondent procured exclusively in his favour more than 

the announcement of final result sheet. Copy of the said 
90 percent voles . Petitions prayiog for not counting such 

(cicgram was also sent to the Chiei Electoral Officer , Bihar, 
vod votes were filed by Ram Baran Thakur and election Palna . On 18 - 6 - 91 hc ( pcriuoner ) sealt a lesier to the Election 
agent of the petitioner but the Returning Officer counted Commission , New Delhi, stating therein the illegalitics and if 
such void votes . The Returning Officer counted ballot popers regulatives committed by the respondc by bringing ile ke 
of booth no . 196 of Muzaffarpur Assembly segment where 111ching Otlicer in his collusion and playing to declare the en 
poiling was more than 90 .40 percent but in similar situation lire ecction , including poiling, as void and ordering for repoll 
voics in favour of the petitioncrat several booths, cluding in entire constilyoncy. On 28 -6 - 91 a detailed perition was sent 
some booths of Gaighat Assembly segment, were not counted 10 the Cluef Electoral Omcer , Bihar , Pulzil stating therein 
on the ground of polling being above 90 percent even when Valous jilegalitics and irregulanties committed in counting or 
there was no adverse report of Picsiding Officers and baliot papers and praying for issuance of certified copy of 
other authorities. Against such discriminatory treatment some of the documenty urgently as permissible under law , 
and illegality done by the counting authorities , including The Chief Electoral Oficer, Bihar, sent wireless message to che 
Re urning Officer, he petitioner filed a petition on Rclurning Oficer for supply of urgent certified copy of certain 
17-6 -1991 for counting the votes . At booth No. 75 of documents . On 29 -6 - 9 Ulic ( petitioner ) filed a petition before 
Bochaha Assembly segment 378 votes had been rolled the Recurning Officer stating therein that lie had applied for 
majority of which were in favour of the petitioner but tho urgen . certifi : 
same were not counted as the Presiding Oificer of the said 

copy uf certain documents on 25 - 6 -41 but the 

same has not been supplied inspite of wireless inessage sent 
booth in colusion with the respondent had prepared wrong by the Chief Electoral Officer, Bibar but no action was taken 
and misleading ballot paper account Part ) mentioning there n by the Returning Oficer . Thci on 30 -6 - 1991 he (petitioner) 
that only 320 votes had been polled when , in fact , 378 Hvaill fled another peition beforç Chief Electoral Officer , 
votes had betn polled . Similarly , the ballot papers of Binar, with a prayer to direct the Returning Ollicor to supply 
booth no . 165 of Bochana Assembly Constituency segment the certificd copy . 
were not counted on the false ground that 306 ballot papers 

On receipt of the said petition the Chief 
were in excess. 

Electoral Officer wrote a letter to the Commissioner . Tirbut 
Valid ballot papers polled by genuine vorc Division , Muzaffarpur, dircc.ing hidi to take immediate step 
[ sat booth Nos. 169 and 172 were not counted on the ima so that thic potitioner may get certificd copies without any fur 
ginary ground that the said hooths wero d sturbed but there ther delay. 
was no such report by Presiding Oflcers or petrolling inagis . 

The Relurning Officer wits : o biased against him 

( pcii ioner ) for heiping so the respondert that he did not 
trates. The Presiding Officer of booth 7 :). 175 of Bochaba supply certified copies of certain documents which are per 
Assembly constituency scginent had speutically reported in 0 !ssible under law us he was engaged in making inanipulations 
hallot paper account Part I that two ballot papers willout and fabrications in order to hide ihe illcgulities conmitted in 
serial Dumbers were put in ballot box by the voters and he polling and counting of ballot papers , ustnic of all illegalities 
Presiding Officer ) orcned the ballot box and took out tho , 
two hallot papers from the ballot box and sent the sain 

committed by Returning Officer, Presiging Olficers , Polling 
the Returning Olliccr. 

til Officers and other authorities, nc ( potisioner ), in fact, tras 
Inspite of this illcrality in rollin ! 
the Returning Officer counted the ballot papers which were 

Kccured the majority of valid vo cs but on account of mis 
in favour of the respondent and did not reject the entire 

counting of the ballot papers , he has buen defested in the 
hallot napers of the said booth . 

election in question . On the allegations aforesaid the clection 
At 26 rooths ( detailed 117 
Dara 51 of 1lic election petition ) of Gaighat Assembly cons 

pe itioncr of E .P . No. 5 of 1991 has prayed for declaring the 
election of the respondent as void . 
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1.3 . The sole cynondent las fied writien stato není denying hurted the majority ul electorate of the constitucu - y frein 
he alzgations made in die eier , 2 poiition , and has contri explt" " ileis will or verdict in favulir of petllioner kajesh 
ed 11 . tbrce clectii rečitions. The one of the icepondcrit War Thuki . . Aficr submission of juport by the Reluton 
s that these election petitions are not muintiriruble and are fit Oficer , li. L ion Commission Victed the stay and then 
u be 

W ., s declared in Eccord!: 01 06 wit s 

the result of the clcuti 
missed for 10n - oumpliunce of mandatory PIOV 14 175 
ſ sectiul? ; 81, X2 and 117 of the Rory cscjetation of the People law . friher case of ine respondent is 11 .1t thc Reilising 
hii. 11 allegationis courtincu in elec :1011 petitions we Y . RLI Olive heal idea 1 precaution for pericolul 110 .1 i d the 
moderc vi to be sinsk od cr 11e provisens vſ Oller 1 poil was fico utal feir. Acord : 1 ; 1 inciospordenia .. . 
Pille lin of the Code of C yl Proceduc. Ilic clection pella Nos 5 of 190 in hased on vague, will, f .lic , incol , whii 

7:1tri: 
ti , t 1 TV ) Chit in C11cith stterns , 

: : : : Ciltrui inel inzaginary statements . The t urn V lec 
3 YILHO 11 . 0 li to ho dimine . The full particulars of its Cisnice in the wrilico stacineni 110 eu fui veicarion of 
ULUT ( practives as alleged in T . P . NO , 5 of 1991 Juye !" 

11e electou politinis lus bccn nails . 
içen junhost in the schouiuic appended therсto and enne 
lie ceviion petit on N . ), 5 of 1941 is tit 10 he vismissed on 

it). On the picudings of illc particy i sans for der t imin 
his un ! d lone . The cupy served on him (respondent) is Wie franze1 Sep : cicly in uscire « ection petitions. 
not the 

CUT IT tlic inues le communal the three clection peri 
IC copy of the election petitions presenlcd licfure i7 
Court ind id , such the clociu neritinis rc fit to be dis 1 , 1 . Since the three clection post115 luvr seun card 
nis : cd on this ground . The election of respondent is valid 1493 : thcr. iic issLICY have been reçesi. On ruca t , the follow 
and he has been rightly and legally cool.ecc clccurd. Electron ing wilc ile issues for driermination :-- 
vetition Nos , 4 of 1991 and 6 oC 1991 have been filed at the 
nstance of Ragñunath Pandey ( petitions in L . P . No. 5 of 

T . Whellier the clection petitions 15 frucd are 3 : 14n 

tainable ? 
1991 ), the defcuicul candMate , i bura si ile repondent, Prior 
the election in question tie rcsponde it l epics. coted the 9 .334 

2 . Whether the mailom 17 :30 , 
jvency in question thricci.c ., in 1977 , 1980 and 1989 U11 

sf Slui A13h 

Kumar, portioner jl ), in . P . Nel of of 1991 , 
Vis also il minister in tlic Union cabinet in 1977 und 1979 

hud beun lopurly re- iccicat :2110 of 50 . Whcthcr iho 
14 . l riher cause of the respondent is that the Returning 

clection of respondent George tornandis is voic ? 
Ollucor lightly and legally cjevicd ne nosturation papers UL 
Ashok humor (petroner No. 2 m F . P . Mo, 1 of 1991 ) , , ; 

3 . Vhother the Returning 01 cr his villand toe mill 
27 -- -91 is the sain : were incomplete having defect of subs 

(latory provisivos of clinic 121- ) ( c ) of the Election 
anual charac . cr and the sac being 1101 in concormity vih 

Symbol (Reservation and Alvin1071) Order . 1968 , in 
the provisions ut section 33 of the Representacion on the rejo 

deciding the lotncnt ( [ symilias Liivil, by -cycle und 
Act, were not nomination puper s Ile eve of lavı. II .9 

Car ? 
case of incomplete nomination papers the Returning Officers 
act dury bound ether in permit the candidate to completo 

4 . Whether Slir. Rajeshwul Thakur , herit oner in E . P . 
it or to make roving and fishing en uity . The incompito 

No, A of 1991, hud beraalluited - ymbolion but in 
nomination papers canno . be cquated with ina curato cuscrip 

the blloi poper beli with priored in his linic 
tion of cicrica , or technical nature and hence the provinu u 

and if (!, Whcther it has sivrially afected lic 
Section 13( 4 ) of the ward Act will not be attracicy. The numi 

result of the eleciion ? 
buon papers being incumplcle , there was difiiculiv in kolli 

Whicliver the respondent d ulier in w 
fying 110 candidatc ud tie Returning Oificer wag 1701 July 

upt pieces 
huud « ask the proposer or the candislatc to f oint out 174 

119 alleged fur setting Tim e criod 
lelcvant cnţires in the clectoral Roll or to give opportuni y 

Why the " cralities and incecularities " cio connit 
either o candidate or to the proposer to make the tiomina ioni 

fed in couring of ballist purers and il so . whether 
paper cornpleto . Apart from that, Ashok Inlar (petitioner 

it has materially affccted the result of the clocuion 
No. 2 in E . P . No. 4 of 1991 ) was a contesti ! g candidate in 
1989 from Muzaftarpur Parliamentary constituency but hc «lich 

Whether the clcctiun petitions are liable to be dis 
not submit election cxpenses UCCULI? Within the stipvia cd 

missed for non -compliance of the provisions of scc 
period under section 77 and 78 of he kepiosenlution of 1100 

ons 81, 82 3611 117 of 11:2 Repreciation of the 
Pupic Act as it Icsuli of wizich hc 1 .25 discuzlified lay this 

People Act ? 
Ilection Commission under section 10 ( A ) of the said Act for 
being chosen as and for being a member of cither house of 

8 . Whether the allegations Inde i clection politicii 
the Parliament or of the legislalive Assembly or of the Legis 

No . 5 of 1991 suffer from Vaquers and wan : o 
lutive council of a State for a period of 3 year s from 

inaterial fecis and particulius ? 
7 - 4 - 1992 . 

9 . Whether the declaration of final result was in viola 
15. Further case of the respondent is that it is incorec 

tion of the direction issuced by the clow : 1717 Com 
to say that there was non - compliance of the inuidatory pro 

mission ? 
visions of clause 12 ( 3 ) of the Election Symboj (Reser s ativi 

10 . To what relief, if any , urc the clection relitioners 
and Allotment ) Order , 1908 . The syinbol Och (Peti) 19 :15 
rightly allotted to the clection portion Rajeler Thakus ly the 

entitled ? 
Returning Officer. From the notification ( onnexure A C £ . P . 
No. 6 of 1991 ) it would be cvident that the Box was not in 

17 . Issue No, 4. - It is the common cisc of this section 
the category of free symbols for the Staie of Bihar 

retilocis in election petition No . 5 of 1991 and o 
licrens 

f 1991 
bolt is in the category of frec symbols . The Return officer 

tha Rujeshwar Thekur ( election poiitioner of E . P . NO . 6 of 
has no authority 10 oy behind the vilication is zied jy the 

1991). Onc of the contestinc independent candidate : . in the 
L lection Coinneission in the malier of llolment of symbo ). 

rcicvant coium cf his nomination paner hest indiriled his 
Apart from the syinbol, the name of the candidhia is also 

clicice of his synihols Bicycle , Lion at Cir which ycie free 
printed in the ballot papers and tha : heing so , it is i 0 . 1cc 

symbols but the liturning oliicer allotted Bol üs ileti0 .7 
and false 10 say that due to wrong llotment of symbol to 

ynzhol to Rajshar Thakur und RJDwar Thakur 107Yassed 
petitioner Rajeshwar Thakur of E . P . No. 6 of 1991 , ne re 

none s! 12 103 o cont votcs on symbol Box kalimited to 
sult of thic election of the sall peticiter his heen 17. 7< ! ially 

him but on ito any of poll the 7.11 . ) dic 1100 find box hol 
affected . Petitioner Rajeshwar Thakur got only filles in 

uncl the name of Rajeshwar Thakur ail the ballo ! mapic ! IS 
the cloction in question where 

bolt had heen printed as symbol argint, the 112 nie of Rajeshvar 
the compondent :( 20833 
votes. Petitioner Rajeshwar Thuhur hic heen 

Thakur nd hence did not vote for 15:17 though I Will very 

by 
Raghunath Pandey in the clection in ques : 00 112! 

popular amongst the yllitcrate , do n 11110ceni, ucoker and tick 

wWn 
purros and pctitioner Reichwar Thakur 

ward sections of society in 
! 11:09 llout 

lzl fair prospect of sures 
helt us his claul on sortui ird h 

in the clection in question . 
ee her 125 ill yucation 

It is 190 the communicac of 
of canvassing by him in C .154 vote in favour of hos Virbol, 

the ciccion petitioners in clection polition Nos. 5 and 6 o 
Petitioner Rijestiwal Thakur 117 :4hi late been 

1991 hat wrong and illegal allotment of synibol in Rajeshwar 

der Thes Thakor had materially 
wiony impression that pel 1776 : box wiicre " . 11 . Iict in 

flected t?) result of the cloction 
that peti means belt. 

in question as majority of voter which have hoc si fivjur 
It is incorre . I 10 11: 47 !! ! : ot. 

of sole respondent would have pone in favour of Riljesliver 
ment of the symbol beit (peti ) thc Returning Ollicer has dc Thakur . Rajeshwar Thakur has cxamined himself as P . W . 7 
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in suppoit of his case to the aforesaid ellect. l le has stated 17 of the Election Symbols (Reservason and Allolment) Older 
In his examination -in - chief that though he had reques .ed for 1968 , the Election Commission allotted fręc symbols to ine 
allotment of Bi-cycle , Lion and Car 4 his election symbol States and Union territory by amending table IV of the car 
by mentioning the same in his nomination paper but he was lier notification dated 23 - 10 - 79 . A perusal of the notilication 
allotted belt as his election symbul, Subsequently he has (Ext. C ) shows that box had not been allotted to the Sale 
stated that box was allotted as his clcction symbol. He has of Bihar as free symbol rather belt had been alltied is one 
further states that hc had intimated the voter s that box was of the free symbols. Undisputedly Rujcshwar Thakur hac 
his elecion symbol but in the baliui paper belt wils shown contested the election as an independent candidate and here 
as his election symbol against his name und due to that his Only Tree symbols allotted to the stuc of Bihat, by ihe Elec 
voters were misled and he got only 16 votes. The cvidence tion Commission of India could have been allotted 10 lum . 
oť P . W . 7 Rajeshwar Thakur to the aforesaid effect has been When box had not been allotted to be State of Biliar us trực 
challenged in his cross- examinution by the respondent . P . W . 9 symbol for allolment to independent candic :lles , there was no 
Gauri Shanker Singh has been examined by the election question of allotting the same (box ) to Rajeshwar Thakur 
petitioners to say that Rajeshwar Thakur had contucted li m (petitioner in E . P . NO . 6 of 1991 ) ay eleciion symbol. It was 
for vote in his favour and had told him that box was his not dispute that Peti also means belt. Since belt trad been 
election symbol but he did not rid box symbol in the ballot alloited to the State of Bihar as tree symbol, Pati aloitu 
paper and hence he cast his vote in favour of another can to Rajeshwar Thakur mçant belt and not box . There appears 
didate. It may be pointed out that P . W . I has limself admil substance in the contention of the learned counsel for the 
ted that belt had been shown an election symbol in the ballot respondent that clcction petitioner Rajeshw .ir Thakur might 
paper against the name of Rajeshwar Thakut. When P . W . 9 have bcen under the wrong impression that Peti means box 
found the name of Rajeshwar Thakur in the ballot puper whereas the fact is that Peti means helt. In view of cxhibits 
there was no question of his boing misled and he could havo Banci C mentioned above the evidence of it : foresaid P .Ws 
easily voted in favour of Rajeshwar Thakur iThc so liked that box had hecn illotied as election symbol to Rajeshwar 
P . W . 10 Birendra Kumar Singh , P . W . 11 Rateneshwar Prasad Thakur and convassing had bech made on his behalf saying 
Singh , P . W . 12 Sarju Tiwary , P . W . 13 Habibul Rahman m that box was hus election syinbol and vote should be cast 
Jina, P . W . 14 Girish Kumar, P . W . 15 Devendra Sharma, therein does not inspire confidence and it is Jifficult to accept 
P . W . 16 Rudradeo Thakur, P . W , 18 kuulash Prasad Sinha , the same. When box had not been allotted as clection wym . 
P . W . 20 Yogendra Singh , P . W . 21 Raghunath Pandey , P . W . hol to Rajeshwar Thakur , there was no question of the voters 
24 Sachidanand Thakur and P . W . 38 Girjanandan Singlı have getting mislcad by printing of belt as election symbol al12- t 
been examined by the election retiuoncrs to support their his name in the ballot paper and the result of the clection 
case 10 thc effcct though there was covassing by or on getting materially affected thereby. Issue no . 4 is disposed 
behalf of Rajeshwar Thakur for cds !!ig wote in his election of accordingly and is answered in negative . 
symbol box. 
18. On the other fund the case of the respondent is that 

20 . Issue No . 3 : -- It is the common case of the c !cciunt 
symbol belt (peti) had been allotted as election symbol to 

pctitioners in Election Petition nos. 5 and 6 of 1941 that 
Rajeshwar Thakur by the Returning Oilicers and since hox 

Rajeshwar Thakur ( electun pelijoner ! .1 . No . 6 of 1991 ), 
was not in the category of free symbols for the State of 

One of the contesting independent Liwdid ites , in the relevant 
Bihar , there was no question of allotment of box us election 

colunin of his nominition papers indicated his choice of ym 
Symbol to Rajeshwar Thakur, It is also the case of the res 

bol ay by-cyck , Lion and Car which were free symbols and 
pondent that apart from the syimbol the namo of the candi 

four more ndependent candidates , nainely , Bindeshwar Singh . 
date is also printed in the ballot Daners and that being so , 

Md. Biarla Birra Riri and Bindeshwar Rai were claimants 
it is incorrect and false to say that due to wrong allotment 

O vesi on ymbol Lion . It is also their caso that there were 
of symbol to elecrion petitioner Rajeshwar 1 Gikur of E . P . 

more than one claimants for bi- cycle and Car as their election 
No , 6 of 1991, the result of the election of lieu poudinner 

symbol and under the circumstances it was the duty of the 
has been materially affected . T: i le case of the 

Returning Officer to decide allotment of symbols Bi-cycle , 
respondent that Rajeshwar Tohur tas been allotted belt us 

Lion and Car by lot in accordance with the mandatory pro 
his clection symbol und hence there was no question of 

vision of clausę 12 ( 3 ) ( c ) of the Election Symbol (Reservation 
convassing by or on his behalf to cost vote in favour of 

and Alboiment) Order, 1968 but he did not do so rather 
Nymbol box or any voter getting miyled or debarred i roni 

allotted Bi- cycle symbol to Ram Sherstha Mishra und Car 
expressing his will in favour of Rajeshwis Iliakur . Sri Hem 

symbol to Amit Kumar and did n01 allot Lion symbol 10 
Chand Sirohi, the Returning Officer , has been examined by 

anyone and thereby violated the mandatory provisions of 
the respondent as R . N . 21. He has stated in para 6 of his 

clause 12 ( 3 )( c ) of the Election Symbol (Revelvilion and Allot 
deposition that after withdrawal of omvation papers, elec 

ment) Order , 1968. 
tion symbols were allotted to contrsting cundidates by him 
and the same were published in the preruribus profouma. He 21. It is not dispuled that Rujishwar Thakur had contested 
has further stated in para 7 of his deposition that Peti hac the clection in question as an independent candidate . It is 
been allotted as election symbol to Rajczhwar Thakur . In also not dispute thot in his nominations papers Rajeshwar 
para 8 of his deposition the Returnnik Qilicer hay denied the Thakur had shown his preference for Bi-cycle, Lion and Car 
allegation that box had been allottel is clection symbol tu as his clcction symbol. Moreover , this fact is also apparcut 
Rajeshwar Thakur but the same was subsequently changed from the evidence of Rajcshwar Thakur ( P . W . 7 ) und exhi 
and Peli was allotted as election symbol to him . R . W . + bits 2 / D to 2 /G which are nominalion papers of Rajeshwar 
Ashok Bharti who had convassed for lanti Dul candidato Thakur, leclion petitioners have also brought on l ecord 
has been examined by the respondent to say that in the lis: nomination papers of Ram Baian Thakur ( petitioner no . 1 in 
of contesting candidates displayed on the board , belt lad 1 .P , no . 4 of 91 ) as exhibits 2 / B to 2 / C for 10 purpose of 
bcen shown as the election symbol of Rajc wir Thakur showing that Ram Barun Thukur, an independent candidate 
and there was a convassing on bchall of Rajeshwar Thakur. had shown his preference for symbul Bi- cycle in li s nomi 
He has also denied that convassing it s done on behalf of mation pupcrs . So Bi- cycle was coming in the election syn 
Raicshwar Thakur showing tox us h :. Clection symbol . 

hols selected by Rajeshwur Thakur 27 ) Kam Karan Thakur , 

The Returning Officer Sri Hem Chunc Siloni ( R . W , 21) il 
19 . It may be pointed out that is of symbols allotted para 37 of his deposition had admitted that Rajeshwar Thakur 
to the contesting candidutes has been brought on record as in his nomination papers had indicted his ricference for 
exhibit B for the respondent . In 173 list of symbols whiclı thręc symbols , namely , Bi-cycle , Lion and Cai . In para 38 
is dated 29 - 4 -91, the name of Rajeshivar Thakur is at serial of his deposition The Returning Olliver his friher stated thal 
No , 25 . It would appear from the list that Peti had been preference fur Bi- cycle and Car symbols had been given by 
allotted to Rajeshwar Thakur as his clection symbol vide more than one candidates . It is not disputed that Bi- cycle 
entry in column No. 5 of serial N1, 25 in the list . This fact and Car were free symbols specilied by the lection Com 
is not disputed . A notification since 5 - 3 - 91 (exhibit C ) of mission of India for allotment in the Sale Di B :12: r to inde 
the Election Commission of livic 5 publishicd in Bihar pendent candidates . Morcover this fact is also apparent from 
Gazette dated 17 - 3 - 91 has been brought on record by the exhibit C . Clausc 1213 ) c ) of the Eleciiun Symbols Reservation 
respondent for the purpose of showing that by this notficil and Allotment) Orders , 1968 provides ihr whoic the Santa 
tion which has hecn jesucd in uxercise of powers conferred free symbol has been chosen by scvc . al independent candi 
by Clause (L ) of sub -paru ( 1) und sub -pala (2 ) vf paragraph dutes at such clcction then the Keiurning Ollicer stall decide 
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by lot 10 which of the independent candidate that free - ym entry in the clectrol roll could be casily pointed but on an 
pol shall allotted and allot that free symbol to the candi enquiry and on being givco opportunity . It was further con 
Jate on whom the lot falls and to no one else . In para 38 of tended that section 3314 ) of the Representation of People 
his deposition the Returning Officer ( R . W . 21 ) has stated their Act , 1951 particularly its proviso clearly indicates that mis 
preference for Bi-cycle and Car symbols had been given by discription regarding the electrol roll in the Omination papers 
more than one candida .cs and he hud ullcttcd certain lection is a technical or clerical error and is such a duty has been 

ymbols by lot but he did not remember if the aforesaid two cast on the Returning Officer cither 10 201 it corrected by 
synıbuls , namely , Bi- cycle and Car had been allotted by lot candidate at the time of presentation of the nomination papers 

I not. As is apparent there is no specific cvidence of the Or to get it over looked or ignore the time f scrutiny. 
Returning Ollicer (K . W . 21) that fice qymbols Bi-cycle and It was further contended on behalf of the election petitioners 
Car which had been clained by more than onc candidates that undisputedly no one had objevical to the nomination 
hud beci allotted by lot as required by clause 12 ( 3 ) ( C ) of the papers of Ashok Kumar before the Returning Officer at the 
alorescid Llection Symbols (Reser ! \ 1012 and Allotment ) orders , time of scrutiny and in vicw of the T !, vrsion of section 33 ( 4 ) 
1968 . The order whect maintain it by the Returning Oflicer read with section 3612 ) of the said Act the Returning Officers 
has been brouglit un record als silail:it -) . L ven in the still could have held summary inquiry and shoulil have been 
order- shcet therc appcar s nothing 10 10w that ihc Reuning reasonable opportunity to the concerned candidate to point out 
Ollicer had ulloited free symbols Bi-cycle and Car by lot. the correct entry in the electoral roll in respect of the names 
It is the specific case of the clection potiorcs in Election of the proposers but no cnquiry as requircd by law was held 
Petition nos, 5 and 6 of 1991 that Bi-cycle symbol Hd beci by the Returning Officer before reje . ting the nomination 
allcited to independen , candidate Rim Sherschel Mishra and papers of Ashok Kumar , 
Car symbol had been allolted 10 indienendent candidate Amitab 
kumar without lot and Lion symbo ; had no heen allolied to 

24. In view of the above contentions of the learned sunsch 
anyone. As pointed out atove there appear s nothing either 

for the parties it has to be as considered if the aforesaid 
in the evidence of the Returning Officer TR . W . 2 ] ) or in the Jefects in the nomination papers of Ashok Kumar were of 
ordershec , ( fixt. 4 ) maintained by him to show that the rllot the nature of clerical error or were of substantial character 
ment of free symboly Bi-cycle and Cirr llat he made by 

and whether the Returning Officer had held summary enquiry 
Tot. Under the circumstances it hecunies pirent that the 

is required by section 36 ( 2 ) of the Representation of People 
Returning Officcr violated the povin its of Chile 1213 )( c ) Act prior to pissing of the order of rejection . 
of the Election Symbols (Reseryalion and Allotment) Orders , 
1968 in deciding the alloment of syirikol: Bi-cycle and Car , 

25 . It is not disputed that Ashok Kunir was registered us 
Issue no . 3 is clisposed of accordingly . 

voter in the Assembly Constituency s mentioned in his nomi 
nation papers and was qualified 10 contest the election in 

question . More.. ver this fact is also apparent from the voter 
22 . Issue no . 2 : — It is not disputed th :10 Devendra Singh 

list (Ext. 1 ). It is also not disputest that Devendra Singh 
und Manoj Kumar Jha were the proposers of Sri Ashok 

and Manoj Kumar Tha , wero registered as voters in the 
Kumar ( petition no . 2 in F . P . No , 1 of 1991). Moreover , 

Assembly Constituency as mentioned in the concerned nomi 
Morcov : r . this fact is also apparent from the evilcrice of 

nation papers (Ext. 2 and 2 / A ) and were qualified to propose 
P . W . I Ashok Kumar and the rumina ion papers cateď 

the qualified candidate of their choice. In the nomination 
26 -4 - 91 (Exts. 2 und 2 / A ) of Ashok Kumar. It has come in 

papers serial no . anch part no . of the electoral roll of the cons 
the evidence of P . W . 1 Ashok Kumar that nime of proposer 

litijency concerned relating to a candidate and the proposer 
Devendra Singh is at scrial to . 117 of Part no . 55 of the 

are required tu be given in order to enable the Returning 
voter list ( Ext . 1 ) of Bhochahu Ayseinbly Constituency which 

Officer to verify whether the candidate and the proposers are 
forms part of Muzaffarpur Parliamentary Constituency . It has 

registered as electoral and qualified to the nominated as a 
ill :,) come in the evidence of P . W . | Ashok Kumor that the 

8 candidate for filling a seat 
name of his other pronoser Manoj Kumar Tha is at serial no . 

in the Legislative 
520 of Purt no. 56 of the voter list of Bhochah ı Assembly 

Assembly Lok Sabha. Rule 2 ( f ) of the Conduct of 
Constituency. Morcover these facts are also apparent from Election Rules, 1961 says that " electoral roll No ." 
the voter list (Ext. 1) of Bhachaha Assembly Constituency . of a person means : -- - 
From the nomination papers (Ext. 2 ) of Ashok Kumar, it 
would appcar that in the said nomination pancry it has been 

( i ) The serial number of the entry in the 
stated that name of proposes Devendra Singh is in part no . 

electioral roll in respect of that person . 
117 of the voter list of Bhochaha Assembly Constituincy . So 
serial no . 117 has been wrongly written es nart no. 117 in the 

( ii ) The serial number of the part of the 
promination paper (Ext. 2 ) and part no . 55 of the voter list 

electoral roll in which such 
has not been stated therein . From 

entry occurs. 
the other nomi 
nation papers ( Ext. 211 ) of Ashok Kumar it would appear 

( iii ) The name of the constituiency to which 
that in the said nominetion paper it has been stated that the 

the electoral roll relatcs. 
name of proposer Manoj Kumar Jhu is entered ut serial no . 
520 of the voter list of Bhuchaha Assembly Constituency but 

These particulars have to be furnished in the nomi 
the part number of the voter ligt in which the name of pro 
noser Manoj Kumar Jha has been enter has not been men 

nation papers . As mentioned above in the nomina 
tioned in the said nomination paper . 

tion paper bearing exhibit No . 2 the serial number 

of the entry in the electoral roll in respect of 
23 . Referring to) sub - section 4 of section 36 of the Renre 

" proposer Devendra Singh has not been inentioned 
sentation of the People Act , 1951 it was contended on behalf 
of the respondent that the above mentioned defece in the 

and part number has been mentioned as 117 
nomination papers of Ashok Kumar were af subutantial charac which is wrong, whereas in the other nomination 
ter and hence could not have bcc ignored or over looked paper ( Ext . 21A ) of Ashok Kumar the serial 
in accordance with the proviso to sub -section 4 of section 33 

number of the entry in the electoral roll in respect 
of the sairi Act. It was further contence that due to the 

of proposer Manoj Kumar Jha 
bove mentioned defects in the romination pancis of Ashok 

has been rightly 
Kumar their proposers were not identif : ble from the voter 

mentioned as 520 but the part number has not 
liet ind Ander the circumstances The Returning Officer had no 

becn given . In AIR , 1985 S . C . 847 referred to 
untion hut to reject the comination papers . In sunnert of the by the learned counsel for the respondent it has 
above contention reliance was placed on the decision of the been held by the Supreme Court that " it is not 
Supreme Court in the case of Brij Milhan vi s. Sanal icported 
in 1985 S . C . 847. On the other hand the learned counne ! 

possible to say generally and in the numbers of the 
for the election netitioners to contended that the phoye men 

all errors in regard to electoral roll numbers of the 
Pirined defects in the romination narer s or Ashok Kumar are candidate and the proposer in the electoral rolls 
of the nature of clcrical error and not of substantial character or nomination papers do not constinte defect of a 
crtaling rejections of nomination oper s and since the elec 

substantial character . They would not be defects 
trol rolls of all the assembly constituencies forming part of 
the Muzaffarpur Parliamentary Constituency were before the 

of a substantial character only if at the time of 
Returning Officer at the time of scrutiny, real and correct 

scrutiny the Returning Officer either by himself 


the wrich that of custact 
fromition 
by 


particula that the papers of prior 
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with the materials placed before him during scruijily triccied and reason for rejection had been assign / d . 
or with the assistance of the candidate or his pro to Para 5 of li s deposition , he has stated that 

reposer or any other person is able to find out the neither Ash Kumar ner his proposers objected 
correct serial number of the candiadte sind thic to the rejec ion of nomination papers of Ashok 
proposer by reference to the correct part number of Kumar . In para 33 of his deposition the Returing 
the elcctoral roll . It had been furi I held by the Officar has categorically admitted that no summary 
Supreme Court in the said case ilul " the candi enquiry had been held by him prior to rejection of 
date and the proposer une always expected to 20 tho nominat on papers of Ashok Kumar on the 
fully prepared to meet any objection that niay be grourid that the same were incomplete in certain 
raised by any candidate or even by the Returning particulars . Of course in para 34 of his deposition 
Officcr himself su moto at the time cof scrut ny and he has tried to fvtract from the above statement of 
they cannot be expected to go any scheine less his 1 para 33 of his deposition by stating that prior 
prapareci merely because the Returning Officer had 

10 ! jcction of nomination pavers the candidates 
recived the nomination papers without raising any concernde has been given an opportunity for hearing 
oljuction . It is at the time of scrutiny which is but this s a :ment on his part appears to be an 
done in the presence of all concerned that the after thought is the ordersheet ( Ext, 9 ) mainta ncd 
nom nation papers come up for more detailed US byltint in this regard does not indicate that any 
consideration at the hands of the Returning Officer anulary puguiry had been held by the Returning 
{ gainst whoin there is no estoppt with regard to Ofic prior to rejection of the nomination papers 
statutory duty of scrutiny." 

and ati opportunity of hearing had been given to 

Ashok Kumar prior to rejection of his nomination 
26 . It has con in the evidence of P . W 1 Ashok Dan . rs! In piira 35 of his deposition the Returning 
Kumar and P . W . 3 Janiil Ahmack that Ashok Kumar Onior has admitted that the ordershcet ( Ext. 9 ) 
and his proposers were present at the time of scrul mainiained by him does not say that Ashok Kumar 
tiny of nomination papers but the Returning Officer had hecn given an opportunity of hearing prior to 
Jejected the same without giving in opportunity for rejection of his nomination papers . 
liet: 1118 . It has also come in the evidence of P .Ws. 1 
and 3 that neithout any candidate nor any proposer 28 . It may be further pointed out that the Re 
had raised any objection against the nomination 

turing Officer ( R . W . 21:) in his examination - in 
papers of Ashok Kuinar. P . W . 1 Ashok Kumar has chief ( para 2 ) has stated that at the time of presen 
further stated that he would have easily pointed out tation of nomination papers the nomination papers 
his name and that of his proposers in the voter list wers Checked with reference to the voter list in 
kept at the table of the Return ng Olhccr at the time 

prosence of the candida es concende. But in his 
of scrutiny, had an opportunity been given to him 

( ross -examination ( para 31 ) he has admitted that 
by the Returning Officer . The evidence of P .Ws. I 

There is no document to show that nomination papers 
and 3 to the aforesaid cffect has not been challenged 

were checked by him witi reference to voter l st 
in their cross - examination , P . W . 2 Ram Baran 

in the presince of the candidate concerned . In 
Thakur, P . W . 4 Sudish Narayan Thakur, P . W . 5 

para 32 of his deposition has bcen further admitted 
Amitat Kuntar, P . W . 6 . Shambhu Sah and P . W . 21 

that there is no document to show that at the time 
Baghunath Pandey have in their cvidence supported of prçsentation of nomination papers the defects , 
the evidence of P .Ws. 1 and 3 to the aforesaid 

if any, found therein were pointed out to the candi 
effect. It would not be out of place to mention 

dates conocimied for rectification thcreof. Tho Re 
here that it has heen suggested in the cross -exami 

turning Officer in para 32 of his deposition has 
nation of P . W . 2 Ram Baran Thakur , P . W . 4 further admitted that he was aware of the provisions 
Sujish Narayan Thakur , P . W . 5 Amitab Kumar that if any clarical or printing is defect pertaining 
that Asbok Kumar and his proposers did not make to the serial number or part number of the candi 
any request for hearing before rejection of nomi dates or his proposats was detected , the same was 
nation papers. But suggestion to this effect las to be pointed out to the candidate for rectification 
been denied by the sad P .Ws. By giving the of the same but there is no document to show that 
woresaid suggestion it has been admitted had , in 

at the time of presentation of nomination papers 
respondent that no opportunity of hearing had , in defects , if any, found were pointed out to the can 
fact, been given to Ashok Kumar and his propo didates concerned for rectification thereof. The 
sers prior to rejection of the nomination papers of order sheet ( Ext. 9 ) maintained by the Returing 
Ashok Kumar , 

Ufficer also does not show that the Returning Officer 

checked the nomination pares with reference to the 
27. As against the above evidence of P . W . 1 and voter list at the time of prescntation of nomination 
others , the respondent has examined PW . 9 papers as required by section 33 ( 4 ) of the Re 
Narendra to say that the Returning Officer after presentation of People Act with a view to satisfy 
scrutiny of the nomination papers rejected the no himself that the names and electoral roll numbers 
mination papers of two candidates but neither the of the candidates and to proposers as entered in 
candidates nor any one else on their behalf re the nomination papers are the saine us thosu en 
Sucsled for an opportunity of hçaring regarding tered in the electoral roll . It appears that the Re 
rejection of nomination papers for objected to re turning Officcr did not comply with the provisions 
jcct on thereof. Similar is the evidence of R . W . 16 of section 33 ( 4 ) of the Representation of People 
Bindeshwar Saliuni. It may be pointed out that the Act . Had the Returing Officer actid in accordence 
Returning Officer as R . W . 21 has stated in para 3 vih , the provisions of section 33 ( 4 ) of the Repre 
of his deposition that on thedate of scrutiny the sentation of People Act he must have noticed that 
nomination papers which were found to be in order something was wanting the noinination papers 

filed by Ashok Kumar and 
were accepted and those found to be defective were 

then he must have 


that presenunci therein rectificationis 
de pare provisions 


there istion of nomout to the The 
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pointed out the same to Ashok Kumar and his pro 
posers at the time of presentation of the nomination 
papers . Howover, I would like to point out that 
the enquiry at the stage of receipt of nomination 
papers is a peripheral onc and no legal conse 
quence flows from the omission on the part of the 
Returning Officer to carry out his responsibility at 
the stage of receipt of the nom . nation paper due 
to any reason , 


29 . The nomination papers of Ashok Kumar had 
teen brought on record by the eficiun petitioners 
as exbibits 2 and 2A . The order of rejection passed 
by the Returning Officer on the nomination papers 
shows that both the nomination papers were re 
jected on the ground that they were incomplete . As 
will appear there is nothing in the order s passed on 
the nomination papers to show that the Returning 
Officer had held summary enquiry and had given 
opportunity to Ashok Kumar and his proposers to 
assist him in locating and identifying the names of 
the proposers in the voter l st prior to passing the 
crder rejecting the nomination papers . In the 
ciders there is nothing to show that the Returning 
Officer prior to rejection of the nomination papers 
enquired froin Ashok Kumar or his proposers and 
the persons present there if they had anything to say 
and no one had objected to the rejection . The or 
dersheet ( Ext. 9 ) maintained by the Returning 
Officer in this regard contains orders dated 19 -4 - 91 
to 29 - 4 - 91. It shows that nomination papers were 
scrutinised on 27 - 4 -91 and at the time of scrutiny 
no one had raised objection against the nomina 
nation papers of Ashok Kumar but the same were 
rejected on the ground that they were defective 
(not incomplete as ment oned in the order of 
Returning Officer on nomitation paperes ). Therc is 
nothing in the order dated 27- 4 - 91 to show that 
Ashok Kumar or his proposers were asked to hold 
the Returning Officer in locating the names of the 
proposers in the voter list or any summary enquiry 
as required by setcion 36 ( 2 ) of the Representation 
of People Act. 


proposer or to assist the Returning Officer in loca 
ting of identifying the proposers in the voter 1.st. 
In this connection it was rightly contended on 
tehalf of the election petitioners that when the 
Returing Officer did not hold summarly enquiry 
prior to rejection of the nomination papers, 
Ashok Kumar and his proposers could not 
get opportunity to assist the Returning in locat 
ting and identifying the correct sertal number 
part number of the proposers in the voter list. 
In view of this it is difficult to say that the defects 
in the nomination papers of Ashok Kumar were of 
substantial character. 

31 . The learned counsel for the election peti 
tioncrs referred to pages 26 and 27 of the Hand 
Book for Returning Officer (Published in 1977 ) at 
which grounds which are insufficieut for rejection of 
nomination papers have been detailed and pointed 
that rejection of nomination papers on the ground 
of any error in description of electoral roll number 
has been described as flimsy ground . The learned 
counsel for the election petit oners further pointed 
out that just above the " Grounds for Rejection of 
Nomination Paper " at page 27 of the said Hand 
Book the instruction / direction of the Election Com 
mission is for not reject ng any nomination paper 
on the ground of technical or clerical errors or dis 
crepancies most of which could or should have been 
directed to be set right at the time of presentation 
of nomination paper [ vide section 33 ( 4 ) proviso ) . 
Further instruction / direction is that " it would be 
very improper if you (Returning Officer ) fail at the 
proper stage to help a candidate by exercsing your 
powers and discretion under the proişo to section 
33 ( 4 ) and if, later at the time of scruitny you reject 
his nomination paper on the ground of those very 
defects which could have been set right under that 
section " . It was not disputed that the instruction / 
direction / guideline as contained in the aforesaid 
Hand Book are binding on the Returning Officer 
though the same have no statutory force . " As is ap 
parent, the Returning Officer wh le rejecting the 
nomination papers of Ashok Kumar ignored the ins 
truction / direction as contained in the aforesaid 
Hand Book for Returning Officer . 

32 . The learned counsel for the election petitio 
ners referred to the proviso to section 36 (5 ) of the 
Representation of People Act which provides that in 
caso an objection is raised by the Returning Offi 
cer or is made by any other person the candidate 
concerned may be allowed t me to rebut and Con 
tended that granting of time to rebut objection is a 
must even if not asked for, but the Returning Officer 
instead of doing so rejected the nom natton 
papers out right without holding summary enquiry . 
In support of this contention reliance was placed 
on para 8 of the decision of this very Court in the 
case of Parmeshwar Kumar vs . Lahtan Choudhary 
reported in 1958 B .LJ. R . 386 . In para 8 of the 
said decision it has been inter alia , held that " under 
proviso to section 36 ( 5 ) of the Representation of 
People Act the Returning Officer could have allow 
ed time to the candidate concerned to rebut the ob 
jection raised by or onbehalf of the respondent to the 
Domination of the petit oner even though time was 
not asked or is as nobody was present on behalf of 
the petitionor at the time of scrutiny and at the time 
objections werc caised . I am of the viow that where 
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30 . In view of the evidence discussed above , I 
ata of the opinion that there was no sommary 
enquiry as required by law by the Returning Officer 
prior to rejection of nomination papaers of Ashok 
Kumar . Since there was no summary enquiry as 
required by law at the time of scrutiny it cannot 
be said that the Returning Officer could not have 
been able to find out the correct serial number of 
proposer Devendra Singh and part number of pro 
poser Manoj Kumar Jha with the assistance of 
Ashok Kumar or his proposers or other person 
present there at the time of scrutiny. It is true that 
the candidates and the r proposers are always ex 
pected to go fully prepared to meet any objection at 
the time of scrutiny but unless the Returning Officer 
holds summary enquiry as required by law and 
gives time opportunity to the candidate and the 
proposers concerned their preparation to meet any 
objection will not be of any help . It was contended 
on behalf of the respondent that Ashok Kumar 
( P . W , 1.) has clamed that he and his proposers 
were present at the time of scrutiny but the evidence 
on record does Hot show that they had sought be 
for time opportunity to give correct particulars of the 
- 1960 .GI, 1962 
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2 ) Opondent contendishable 


objections are raised to any nomination paper which 
require an invest gation of summary enquiry of cer 
tain facts it would have been proper for the Returr 
ing Officer to adjourn the hearing of the objection 
for some time or for a day .” In this connection the 
learned counsel for the respondent pointed out that 
in the said case objection was that the nom nation 
filed by the peti ioner did not bear any genuine sig 
nature of the respective proposer which is not the 
case in the instant case before this Court and in that 
view of the matter that case is clearly distinguishable 
from the present case . It was further contended by 
the learned counsel for the respondent that summary 
onquiry under section 36 ( 2 ) of the Representaʻion of 
People Act is not mandatory and in the instant case 
the proviso to section 36 ( 5 ) is not attracted because 
there is nothing to rebut as the column meant for 
serial number / part number was blank since the date 
of presen ation of nomination papers. It was fur 
ther contended by th¢ learned counsel for the 
respondent that in casc of incomplete nomination 
paper thc Returning Officer was not duty bound to 
ask the proposer or the candidate to point out the 
relevant entry in the electoral roll and the incomp 
lete nomination paper is not nomination paper in 
the eye of law and that being so , there was no ques 
t on of giving any opportunity either to the candi 
date or to his proposers. 

33 . In this conection the learned counsel for the 
electio. petitioners referred to sect on 33 (4 ) and its 
proviso and Section 36 of the Representation of Pen 
plc Act and pointed out that they do not make any 
d stinction between wrongly filling a column of the 
nomination paper and leaving the same blank. The 
Icar.ied counsel for the petitioners contended that 
omission of mentioning part number ser : 1 numbe 
of proposer is flimsy , unsubstantial, technical and 
clerical error and rejection of nomination papers on 
the ground of omission is improper and will render 
the election of returned candidatc void . It was 
further contended that the Returning Officer is not 
oxonerated from discharging his own duty , including 
giving an opportunity to the candidate proposer 
before rejecting nomination paper. In support of 
the above content ons the learned counsel referred 
to the decision of the Supreme Court reported in 
10 ELR 189 (Karnail Singh vrs, Election Tribunal 
Hissar and others ) and pointed out that a constitu 

on Bench of the Supreme Court consisting of Five 
Tudges have held in the said casc that omission to 
mention the part number ( sub - division ) of the can 
I datc in proper column of the nominato i raner is 
only a defect of technical and not of substantial cha 
racter and accordingly affirmed the decision of the 
Tribunal that the reiection of nomination paner was 
improper and the election of the elected candidate 
was void . The learned counsel further rcferred to the 
decision of the Election Tribunal Jaipur reported in 
6 E . L . R . 224 ( Ram Singh vrs . Hazarilal and others ) 
and pointed out that it was held by the Election 
Trihunal that omission to mention the part number 
of the voter list rerarding the naine of the candidate 
in the relevant column of nomination poners is not 
fatal defect in the nomination paper and the reiec 
tion of the nomination paper in such circumstance 
was improper . It was further pointent out that 
Election Tribunal has also laid stress that omission 


to mention the part number of electoral roll in the 
nomination paper can be easily clarified by holding 
a summary enquiry by the Returning Officer. The 
learned counsel for the election petitioners further 
referred to the decisions reported in 6 E .L . R . 346 
( Sheo Dayal and others vrs. Tej Ram and others ) , 
1 E .LR . 252 ( Tika Ram Sharma VTS. Lalit Baha 
dur Kharag and others ) , 3 E .L .R . 375 (Banket Lal 
Vrs, Madan Mohan and others ) , 4 E . L .R . 306 (Surat 
Singh vrs . Jag Bahadur Singh and others ), 5 E . L .R . 
173 (Ram Krishna Reddy vrs. Kamla Devi ), Indian 
Election cases 1935 - 1951 (Sen and Poddar ) page 
10 (Gurubox Singh vrs. Baldeo Singh and others ) 
and Indian Election Cases 1935 — 1951 ( Sen and 
Poddar ) page 66 ( E . Fiew vrs. G . E . Gibbon and 
others ) . The learned counsel for the election peti 
tioners also referred to the decision of the Supreme 
Court reported in A . I. R . 1984 S . C . 856 in support 
of h s contention that proviso to Section 33 ( 4 ) of 
the Representation of People Act is obligaory and 
not directly . 

34 . Section 35 of the Representation of People 
Act inter alia provides for affixing not ce in some 
conspicuous place in the office of the Returning 
Officer with regard to nomination and t me and place 
for their scrutiny . Rule . 7 of Conduct of Elecrion 
Rule , 1961 provides that notice of nomination under 
Section 35 of the Act shall be in such one of the 
forins 3 - A to 3 - C as may be appropriate . Relevant 
form for election to Lok Sabha is 3 - 4 . It was 
contended on behalf of respondent that there is no 
pleading to the effect that notice in form 3 - A had : 
not been affixed and hence presumptioned could be 
that official work must have been done in due course . 
It was further contended on behalf of the respon 
dent that in view of the notice in form 3 - A the 
candidates and the proposers are expected to go fullv 
prepared on the day of scrutiny to meet anv objer 
tion that may be ra sed at the time of scruttny. It 
was not disputed by the learned counsel for the 
petitioners that in view of notice in form 3 - A the 
candidates and their proposers are expected to go 
prerared to meet any obiection that may be raiser 
at the time of scrutiny but it was pointed out that 
there is nothing in the ordersheet ( Fxt . 9 ) of the 
Returning Officer to show that noticc in form 7 . A 
19d , in fac , been affixed. It was further contended that 
Ashok Kumar and his proposers were indisputedly 
present at the time of scrutiny but in ahsence nf 
summary enquiry by the Returning Officer they could 
not pet an opportunity to assist him in locating and 
identifying the proposers in the voter list. Bv refer 
ring to the oral evidence adduced by the parttes , 
order passed by the Returning Officer on the nom 
nation papers of Ashok Kumar and the ordersheet 
( Ext. 9 ) of the Returnina Officer it has already been 
pointed out earlier that there was no summary en 
quiry by the Returing Officer prior to passing of the 
order for rejection . 

35. The learned counsel for the respondent invited 
mv attention to certain nther decisions in wh ch T 
will refer hereafter, have already referred to the 
decision of the Supreme Court in the rase of Brij 
Mohal vrs. Satpal reported in A . I. R , 10.05 S . C . R47. 
In that case the candidate who was nresent hefore 
the Returning Officer was asked to nnint out the 
entry in the electoral roll where the names of himself 
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and his proposers are found as electors and as he 
was not in a position to do so the Returning Officer 
rejected the nomination paper and hence the defects 
concerning electoral roll numbers were held to be 
defects of substantial character and the rejection was 
he d to be justified . But in the instant case the 
Returning Officer did not ask the candidate Ashok 
Kumar and his proposers present there to point out 
the entries in the electoral roll where the names of 
the proposers are entered as electors . So the deci 
sion in the above mentioned case is not applicable 
to the facts of the instant case . 

36 . In A .I.R . 1985 1073 ( Lila Krishna vrs . Mani 
Ram Godra and others ) referred to by the learned 
counsel for the repsondent, no one was available 
when the Returning Officer took up the nomination 
papers of Mani Ram Chapala and Raj Tilak ( two 
of the candidates ) to indicate to the Returning Offi 
cer correct serial number in the electoral roll and 
under the circumstances the nomination papers of 
the aforesaid two candidates were rejected and the 
defect was held to be of substantial character and the 
rejection was held to be proper by the Supreme Court. 
In the instant case before me the candidate as well 
as his proposers were available at the time of scrutiny 
but they were not asked by the Returning Officer to 
indicate the correct serial number part nuinher of the 
proposers and hence the decision in the sa d case is 
not applicable to the fact of the instant case. 

37. From the above discussions it is apparent that 
the defects in the nom nation papers of Ashok Kumar 
were not of substantial character and the nomination 
papers having been rejected by the Returning Officer 
without holding sumary enquiry as required by 
Section 36 ( 2 ) of the Representation of People Act, 
1951 and without giving an opportunity of hearin ? 
to Ashok Kumar and h s proposers, rejection was 
improper and legal. By rejecting nomination papers 
illegally and improperly the Returning Officer depri 
ved the entire electors of the Parliamentary consti 
tuency , in question , of their substantial right to elect 
Derson of their choice and has thereby made the 
election of the respondent void . Issue No. 2 s dis 
posed of accordingly . 

Issue No. 7 - Section 81 of the Representation of 
People Act provides that an election petition calling 
in question any election may be presented at one or 
more of the rounds specified in sub - section 1 of 
Section 100 and Section 101 to the High Court by 
any candidate of such election or any elector with n 
45 davs from but not earlier than the date of elec 
tion of the returned candidate , or if there are more 
than one returned candidate at the election and dates 
of their elections are d fferent, the later of those two 
dates. It further provides that every election pet 
tion shall be accompanied by as many copies thereof 
as there are respondent mentioned in the petition 
and every surh copy shall be attested by the peti 
tioner under his own signature to be truc copy of the 
Detition . All the three election petition under consi 
deration are for declaring the election of sole respon 
dent as void . The election petttioners in the three 
election petitions were candidates electors in the 
election in muestion . It was not disputed , that the 
election detiions have been presented before the High 
Court within time on one or more of the grounds 
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specified in sub -section 1 of Section 100 of the Rep 
resentation of People Act and were accompanied by 
as many copies thereof as there are l espondents inen 
tioned in the petition and every such copy had been 
duly attested by the petitioners under their own signa 
ture to be true copy of the petition . In view of this 
i ; cannot be said that there was non -compliance of 
the provisions of section 81 of the Representation of 
the People Act. 

39 . Section 82 of the Representation of the Peop .e 
Act providis hat an election petitioner shall join as 
respondents to his petitica where the petitioner, in 
addition to claiming dcclaration that he election of 
all or any of the returned candidates is void , claims a 
further declaration that he himself or any other 
candidate has been duly elected , all the ccates ing 
candidates other than the petitioner , and where no 
such further declaration is claimed , all the re urned 
candidates and any other canddate against whom alle 
gations of any corrupt practics arcm e in the peti 
tion . It may be pointed out that the election petition 
crs in these election petiticas have simply sought dec 
laration of he elcction or the sole respondent as void 
on the grounds mentioned in their respective election 
petiticas and have not sought for any further declara 
tion that any other candidate has been duly elected 
and hence hey have impleaded only the returned 
candidate as the sole respondent in the election peti 
tion . That being so , there appears no merit in the 
pica that here was no compliance of the provisions 
of section 82 of the Representation of the Pcople 
Act, 

40 . Section 117 of the Representation of the 
People Act provides that at the time of presenting 
an clecticn petition , the petitioner shall deposit in the 
High Court in accordance with the Rules of the High 
Court a sum of wo thousand rupces as security for 
the costs of the petition and during the course of the 
trial of an election petition , the High Cour may , at 
any time, call upon thc petitioner to give such further 
security for costs as it may direct . It was not dis 
puted that the electica petitioners had deposited a 
sum of two thousand rupees as security for the cos s 
of each of the three clection petition under consi 
deration . Morcover, this fact is also apparent from 
*he record of the election petitions concerned . In 
view of this it cannot be said that there was non 
compliance of provisions of section 117 of the Rep 
resentation of the People Act. Accordingly , this 
issue is answered in the negativo . 

41. Issue No. 5 . - As will appear from election 
petition no . 5 of 1991 caly one corrupt practice, 
namely , soliciting the help and assistance of different 
types from the Returning Officer by the respondent 
for success in his election from the date of filing of 
his nomination paper onwards has been alleged . The 
first such help was allegedly sought by the respondent 
from the Returning Officer on 25 - 4 - 91 at ihe time 
of presentation of nomination paper. In support of 
this allegation the election pe itioners have examined 
P . W . 27 Birendra Prasad . He has stated in his exa 
mination -in -chief (para 1) that on 25th April , 1991 
at about 10 to 10 . 30 A . M . he , accompanicd by 
Aazarul Haque ( P . W , 32) had been to the chainber 
of District Magistrate , Muzaffarpur in search of Sarda 
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pondent) cam saying thatstrict Magistratie 


Mal ( R . W . 30 ) and at that very ttme Sri George 
Farnandis (respondent) came there and requested the 
Distric : Magistrate for liclp saying that Congress Party 
had set up a tuff candidate and the District Magistrate 
(Returning Officer) assured him not to worry. The 
evidence of P . W . 32 Anzatul Haquc is also like that 
of P . W . 27. 

42 . It may be pointed out that the evidence of 
P . W . 27 and 32 to the aforesaid effect has been 
challenged in their cross -examination. It would not 
be out of place to mention here that the evidence of 
respondent George Farnandis (R . W . 29 ) in para 4 of 
his deposi ion < h : ws that he had presented his nomi 
gation paper in between 2 . 45 P . M . and 3 .00 P .M . 
and had reached Muzaffarpur a little before the 
presentation of nomination paper and had drove 
straight to the office of the Returning Officer When 
Sri Farnandis hid presented his nomination paper in 
between 2 .45 P . M to 3. 00 P . M . there was no 
question of his sccking help from tho Returning Officer 
in between 10 to 10 . 30 A . M . as stated by P .W8. 27 
and 32 examined by the elecion petitioner. Sri Far 
nandis ( R . W . 29 ) in para 5 of his deposition has 
denied that he sought help of the Returning Officer 
say ng that the Congress Party had set up a very tufi 
candidate and the District Magistrate (Returning 
Officer ) assured him not to worry about the congress 
candidate . In para 6 of his deposition Sri Farnandis 
( R . W . 29 ) has further denied that the District Magist 
rate - cum -Returning Officer had helped him . R . W .21 
Hem Chand Shirohi who is the Returning Officer 
himself has also 123 para 15 of 
his deposition denied that Sri Farnandis had requested 
him for help in the election and that he assured him 
not to worry . It was rightly contended on behalf 
of the respondent that evidence of P .W8, 27 and 32 
to the aforesa : l erect seems o be absured as neither 
a contesting candidate would seek help of Returning 
Officer publically for success in the election or the 
Returning Officer would publically give assurance for 
such help . In view of what has been pointed out 
above , the allegation that the respondent sought help 
of the Returning Officer at the time of presentation of 
nomination paper and the Returning Officer assured 
him of help in the election does not appoar to havo 
any merit and the hence the same can hardly be 
accepted . 

43 . It has been alleged by the election Petitioner in 
E . P , No. 5191 hat after presenting his domination 
paper the respondent addressed a meeting of his 
supporters in Collectorate compound at Muzaffarpur 
and the Return Oficer allowed the meeting of the 
supporters by respondent on the day of presentatiosn 
fact that the respondent had addressed : bis supporters 
who had gathered in Collectorate compound at Muza 
ffarpur after parinting his nomination paper has been 
admitted by him in para 11 of his deposition 
as R . W . 29 . This fact has also been admitted 
by R . W . 32 Maheshwar Prasad Yadav , R . W . 9 , 
R . W . 14 , R . W . 28 and R . W . 34 Brij Bihari Prasad in 
their evidence in Court. R . W . 34 Brij Bihari 
Prasad has also denied that he had also ad 
dressed the su parters in Collectorate campus and 
had talked of blood bath in the election . In 
this connection it was pointed out by the 
learned counsel for the respondent that there is 


nothing on record to show that there was any ban on 
addressing supporters on 25 -4 -91 by a candidate in 
or acar about the Collectorate campus. No paper 
from the side of the clcction petitioner has been 
trought on record to show that addressing of the 
upporters by respondent on the day of preséſitations 
of nomination paper in or near about the Collectorate 
campus was in violation of any ban and the Return 
ing Officer by not interfering with the mecting addres 
sed by Sri Farnandis had helped him . That being so , 
it is difficult to accept the allegation that addressing 
the supporters by Sri Famardis after the presentation 
of the nomination paper in the collectorate campus 
amounted to a corrupt practice . 

44 . The other allegation with regard to corrupi 
practice is that the collectorate office at Muzaffarpur 
was used as strong room for keeping the ballot boxes 
and the collectorate campus was used for counting of 
badot papers in the election , hold earlier bu the 
venue for keeping of ballot boxes and for counting 
of ballot papers was changed and Sikandarpur stadium 
situated on the bank of river Gandak and at a lonely 
place was used for the the purpose . In support of this 
allegation the election petitioners have examined P . W . 
10 Birendra Kumar Singh , P . W . 11. Kareneshwar 
Prasad Singh , P. W . 12 Sarju fiwary , R .W . 13 Habi 
bul Rahman @ Jina, P . W . 18 Kailash Prasad Sinba . 
R .W . 20 Yogendra Singh , P . W . 21 Raghunath Pandey 
and P . W . 53 Ram Kumar Singh who have suppotted 
the allegation to the aforesaid effect. The fact that 
in the earlier elections collectorate office and cañipus - 
at Muzaffarpur was used as strong room for the pur 
pose of keeping ballot boxes containing bällot papers 
and for the purpose of counting of ballot paper has 
not been disputed by the respondent. It is also not 
disputed to that Sikandarpur stad um was used 
as strong room for the purpose of keep og ballot 
boxes contajning ballot papers of the election , 
in questton and for the purpose of counting 
of ballot papers rather RW . 3 Ram Pukar 
Singh , R . W . 4 Ashok Bharti, PW . Ś Jitendra 
Prasad Singh , R .W . 14 Jagdish Desh Pandey, 
R . W . 21 Hem Chander Shirohi, P W . 27 Prem Chant 
Verma, R . W . 30 Sarda Mal and R . W . 31 Ja nandan 
Singh have admitted this fact in their evidence in 
Court. It has come in the evidence that the Return 
ing Officer of Muzaffarpur Parliamentary constituency 
was also the Roturning Officer of Vaistrali Parliamen 
tary Constituencies and ballot boxes of both the 
Parliamentary Constituencies had to be kert and coun 
ted at Muzaffarpur. Under the ctrcumstances some 
specious place was naturally rcquired so that thero 
may not be any difficulty in keeping the ballot boxes 
and is counting the ballot papers of both the Parlia 
mentary constituencies at the same place under the 
supervision of common Returntng Officer. Under the 
circumstances if venue for kecping the balot boxes 
and for counting the ballot papers was hirted froin 
Collectorate campus of Muzaffarnur to Sikandarpur 
Stadium , it cannot be said that the Returning Officer 
did so for the purpose of helping the respondent by 
manupulating ballot boxes . It may not be out of place 
to mention here that P . W . 1 ? Sorin Tiwary of haine 
asked in his cross -examination (nara 14 ) has stated 
that the other candidates had been allowed to operate 
only eight vehicles for convassing which were checked 
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by the police but Sri Fernandis had been vermitted sideration the views as well as the complaint of the 
to operate 100 vehicles which were not checked by candidates concerned and had acted in accordance 
the police and it is due to this that he has stated with he guideline givàa by the Election Coinnission of 
that the ballot boxes were kept in an incomplete sta India , Chief Electoral Officer of Bihar and Home 
dium with a view to manipulating and replace the Department of Sta é Govt. In h s cross -examination 
ballot boxes in favour of Santa Dal candidate. As (para 47) the Returning Officer ( R . W . 21) las denied 
is apparent from this statement of PW . 12 , ît is mere the allegå ion that he had inot taken the views of 
suspicion that the ballot boxes were kept at Sikandar contesting candidates into consideration while decid 
pur stadium and ballot papers were counted there with ing sensitive and super sensitive booths. He has 
a vicw to help Janta Dal candidate by manipulatico further denied the allegation that only those booths 
of ballot boxes . There is no contemporaneous were declared sensitive where congress candidate was 
documçnt in support of this allegation . That being so popular . In view of what has been pointed out 
it is difficult to accept that venuc of strong room and above it is difficult to accept the allegation of the 
counting of ballot papers was changed with view to election petitioners in this regard . 
help Janta Dal candidate by manipulating ballot 

46. It has been alleged by the election petitioner 
boxes . 

in E . P . No, 5 of 1991 that Ramai Ram , Hind Keshari 

Yadav aid Brij Bihari Prasad who were ministers 
45 Rattiestiðar Prasad Singh , P . W . 52 Mohan in the Government of Bihar and M .LAs Mahesb 
of E .P : No . 5 of 1991 that sensitive bocths were war Prasad Yadav und Kanal Paswan accompanied 
declared not on the basis of the petition filed by the by armed men and police escort party were convas. 
election petitioner but to suit the convenience of the sing for Janta Dal candidate and were terrorising 
respondent and in this way those booths were declared voters but the Returning Officer did not ake any 
sensitive where the election pa itioder has a large action inspite of the petitions filed by the election 
nuthber of supporters and voters and where peaceful petitioner ( P . W . 21) and his election agent ( P . W . 53 ) 
polling was held since long and there was no appre on 17 -5 - 1991. In support of this allegat on the 
hension of disorderly polling. In support of this election petitioner have exanıined P .W . 16 Rudrodeo 
allegation the election petitioners have cxamined Thakur, P . W . 24 Sachidanand Thakur, P . W . 25 Ram 
P . W . 21 Raghlunath Pandey and P .W . 53 Ram Yogendra Singh , P .W . 21 Raghunath Pandoy, P . W . 
Kuhiar Singh , P . W 21 Raghunath Pandey who is 22 Prem Kumar Singh , P . W . 23 Nagendra Prasad 
election petitioner in EP , No . 5 of 1991 has staleil Thaktir, P : W , 24 Sachidanand Thakur, P .W . 25 Ram 
numbers 7 and 8 of his denosition that he had fi cd Babu Sahi; P . W , 26 Harilal Ranı, P . W . 28 Rajaram 
petition Ext. . 3 / A ) before the Re urning Officer as Prasad Singh , P . W . 38 Tej Narayan Singh , PW . 42 
well as before the Chief Electoral Officer, Bihar for Jaleshwar Pandey , P . W . 43 Yogencira Mishra , P . W . 
mentioned in the list attached with the petition were 

45 Rameshwar Prasad Singh , P . W . 52 Mobau 
declaring certain booths as sensitive but the booths Kumar Mishra and P . W . 53, Ram Kumar Singh . The 
not declared sensitive . Declaration of any booth as fact that the aforesaid ministers and M . L .As wero 
sensitive depends upon the satisfaction of the Return convassing for the Janta Dal candidate is not disput 
ing Officer that the same is actually sensitive. It ed . Morcover, this fact is also apparent from the 
is true that the Returning Officer is expected to take evidence of R . W . 1 Amrish , R . W , 2 Shyam Kalyan , 
into consideration the suggestions , of the political 

R . W . 3 Ram Pukar Singh , R : W . 4 Ashok Bharti, 
parties or their candidates in such matters but I do 

R . W , 6 Krishnadeo Mak o , R . W . 7 Krishnadeo Pra 
not think that suggestion of the candidates in this 

sad ; R : W . 8 Shanker Loliya , R . W . 10 Ram Chandra 
regard is binding on the Returning Officer. That 

Rai, R .W . 11 Påwan Kumar Rai, R . W . 12 promod 
Returning Officer did not declare the booths as Kumar Rai, R : W . 13 Rami Parchhan Sah , R . W . 28 
mentioned in the petition ( Ext: 31A ) filed by P . W . 21 Kamal Paswan , R :W . 29 George Farnandis . R .W . 32 
sensitive with a view to help the respondent and that 

Maheshwar Prasad Yadav , R . W . 33 Ramai Ram and 
too when there is no paper ( exhibit ) on record to RW . 34 Brij Bihari Prasad . The fact that at the 
show that the booths mentioned the list attached with time of convassing the said ministers and M .L .As 
the petition (Ext . 3A ) had never been declared sensi were accompanied by anned people and police escort 
tive in earlier Clectiosts : P . W : 53 Ram Kumar Singh party has not been admitted by the aforesaid witnes 
has stated in his examination -in - chief (nara 9 ) that ses examined by the respondent. In view of this , it 
on 17 - 5 - 91 the congress candidate ( P . W . 21 ) hod has to be seen as to how far the evidence adduced by 
Aled a petition before the Retuijing Officer for dec the election petitioners on this point is reliable or 
laration of certain booths as sensitive but the Retum acceptable . As mentioned earlier, P . W . 21 is tho 
ing Officer did not do so . P . W . 53 has admitted in election petitioner himself in E . P . No. 5 of 1991. 
his cr989 -examination ( para 50 ) that he was not pre He has stated that the aforesaid ministers and M .L .As 
sent at the time of filing of petition by congress can accompanied by, some persons of criminal types were 
diclate bethine the Returnino Offices for declaring convassing for Janta Dal candidate and a petition 
certain booth s as sensitive. That being so , he appears had been filed by his election agent Ram Kumar Singh 
to be a hearsay witness on this point. That being so , (P : W . 53 ) before the Refurning Offices against con 
the evidence of P . W . 53 in this regard is of little vassing by armed people and intimidation of voters 
help to the petitioners in supporting the allegation by theni. The petition filed by the election agent 
regarding declaration of sensitive booths. Further Ram Kumar Singh ( P . W . 53) has not been brought 
more, the Returning Officer as R . W 21 has stated in on record as exhibit Thres le ters dated 17- 5 - 91 
para 17 of his deposition that while deciding sensitive ( Exts . B ! to BID ) addressed to the Returning Officer 
and super sensitive booths he had taken into con by the election petitioner Raghunath Pandey have 
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been brought on record . A pcrusal of these leters 
would show that there is no men ‘ion of the names 
of ministers Ramai Ram and Hind Keshari Yadav 
and M ,L . As Kamal Paswan and Maheshwar Prasad 
or any of the armed persons in these letters. The 
allegation in these letters is simply agains Br Bah ? ı 
Prasad that he was threatening and intimidating the 
voters and prayer is for taking action against him . 
The evidence of P . W . 21 Raghunath Pandey to the 
aforesaid effect does not find support from these 
letters so far as convassing by ministers Ramai Rani 
and Hind Keshari Yadav and M . L .As Kamal Paswan 
and Maheshwar Yadav accompanied by armed men 
and criminals is concerned . Even with regard to 
minister Brij Bihari Frasad , the allegation in said 
le ters is that he being ermed with fire arms was inova 
ing in Muzaffarpur town under police protection and 
was threatening voters. There is nothing to the 
effect that Brij Bihari Prasad was moving with armed 
people of criminal ype . Further more, the evidence 
of P . W . 21 in para 39 of his deposition is to the 
effect that the said ministers and M .L .As accompanied 
by undesirable persons had convassed in between 
29th April , 1991 and 7th May, 1991 but no petition 
was filed prior to 17 - 5 .91 against such convassing 
and threatening of voters. There is no explanation 
by P . W . 21 for not filing petition before he Return 
ing Officer prior to 17 - 5 - 1991. The such conduuct 
on the part of P . W . 21 Raghunath Pandey does not 
appear to be natural and hence his evidence on the 
portion of convassing by the aforesaid ministers and 
M . L .As accompanied by armed criminals does not 
inspire confidence . 


vassing by the aforesaid ministers and M .L .As 
accompanied by armed people . Further more, P . W . 
22 Prem Kumar Singh , on being asked , in his cross 
cxamina ion (Para 10 ) stated that Lal Bahadur Singh 
of village Narauli , Ashok Kumar Sahi of village 
Sabajpur, Sachidanand Singh of village Prahaladpur, 
Bak : Bihari of village Manika and others had told 
him that they had got terrorised by convassing of 
armed people on behalf of Janta Dal but they had 
cast their votes. The said persons have no been 
examined in court as witnesses to corroborate the 
testimony of P . W . 22 to the said effect. Had he 
said persons actually go terrorised , they would not 
have cast their votas. Iu para 10 of his deposit on 
P . W . 22 had admitted that he had not 
filed any petttion before any authority inti 
mating thereby that voters had got terrified 
duc to convassing by armed people . The 
other wi nesses on th s point do not say that auy 
voter did not cast his vote due to being terrorised . 
P . W . 24 Sachidanand Thakur has simply stated about 
convassing by ministers and M . L . As and their body 
guards but he does not say that armed people 
accompanied the ministers and M . L .As at the time 
of convassing. According to P . W . 28 Rajaram 
Prasad only two to four armed people accompanied 
the said ministers and M .L .As at the time of con 
vassing. By saying so in para 6 of his deposition , 
P . W . 38 that the voters had got terrorised does not 
others that ministers and M .L .As accompanied by 
more than 100 people were convassing on behalf of 
Janta Dal candidate. P . W . 38 Girijanandan Singh 
has stated that the said ministers were accompanied 
by 50 to 60 armed persons at the time of convassing 
as a result of which the voters got 
terrorised and he had informed Ram Kumar 
Singh (P . W . 53 ) about convassing on behalf 
of Janta Dal in the aforesaid manner and cffect 
thereof on the voters . P . W . 53 Ram Kumar Singh 
has not stated that this witness had informed him 
about the above fact and hence the evidence of 
P . W . 38 that the voters had not terrorised does not 
appear to be safely reliable . Further more , on being 
asked , in his cross -examination (para 5 ) +n namic the 
armed people accompanying the Mintsters and 
M . L .As he pleaded his ignorance . He has 
named certain persons in para 6 of his deposition 
but has admitted that they were not armed . His 
evidence in para 6 of his deposition further shows 
that there was security arrangement at the booths 
visited by him and those who wanted to cast vote 
had cast their votes . If so , then the evidence to the 
effect that the voters had got terriorisert hecomes 
unreable. P . W . 43 Janardan Mishra and P . W . 45 
Rameshwar Mishra who are Mukhiyas of their Gram 
Panchayats had admittedly not informed the polire 
cr any authority about convassing by armed people 
on behalf of Janta Dal candidate . Such conduct on 
their part cannot be said to be natural conduct . 
P . W . 45 has named certain persons who were frigh 
tened by convassing but those persons have not henn 
examined to corroborate the testimony of P .Ws 
that voters had got terrorised due to convassing hy 
mtnisters and M . L . As accompanied by armed people . 
P . W 52 Mohan Kumar Mishra has stated that he 
had informed Ram Beran Thakur (PW . 2 ) ahcut 
convassing by ministers and M .L .As accompanied by 


47 . P . W . 53 Ram Kumar Singh is the election agent 
of election petitioner Raghunath Pandey . He has 
stated that the aforesaid ministers and M .L . As ac 
companied by more thin 100 armcd people were 
convassing for Janata Dal candidate as a result of 
which the voters got terrorised and he intimated the 
Returning Officer about that by Sling a petition . In 
his cross -examination (para 33 ) P . W , 53 has stated 
that the Returning Oftcr did not pass any order on 
his petition and even then he neither lodged F . I. R . 
against convassing by armcd people nor complained 
to he Election Commission of India or the Chief 
Electoral Officer , Bhar against he said conduct on the 
part of the Returning Officer. On being asked in his 
Cross- examination (nara 34 , he could not name even 
a single voter who had got terrorised due to con 
vassing by the said min sters and M . L .As accompa 
nied by armed neopl- . Ai it appears from the 
evidence in para 34 of his nenosition, P . W . 53 is a 
hearsay witness on the point that voters got terrorised 
due o convassing by arned people. 


48. So far as the other witnesses examined by the 
election petitioner on this point are concerned , only 
some of them have stat d that vot: rs got terrorised 
due to convassing by the said ministers and M . L .AS 
accompanied by armert neople and their evidence to 
this effect has been challenge in their cross - exami 
nation . Witnesses like P . W . 17 Siyaram Choudhary , 
P . W . 20 Yogendra S ngh , P . W . 25 Ram Babu Sahu . 
PW , 26 Harilal Ram , pw . 28 Raiaram Singh have 
pot stated that voters had got terrorised due to con 
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open secret that at the time of election trouble is 
apprehended by the authority concerned at the lands 
of booth capturers and trouble makers and in order 
to ward off the trouble at the hands of such elements 
it is necessary for the authority concerned to take 
recourse to flag march . That bcing so , it is diffi 
cult to accept the allegation that flag march by the 
C .R . P . F . and other police force was resorted to with 
a view to terrorise the voters . In view of this the 
allegation and the evidence of the aforesaid P . W .s 
that voters got terrorised due to flag march by the 
police force can hardly be accepted . 


armed people and the effect thereof on the voters. 
But Ram Baran Thakur (P . W . 2 ) has not stated so 
and so there is no corroboration . In view of what 
has been pointed out above, the evidence adduced 
by the election petitioners on this point does not 
inspire confidence and hence it is difficult to accept 
the allegation regarding convassing by armed people 
and voters getting terrorised thereby . 

49 . It has been alleged by the election petitioner 
in E .P . No. 5 of 1991 that flag march at the ins.ance 
of the Returning Officer was made only in those 
areas where petitioner in E . P . 5 /91 was popular and 
had a large number of voters and supporters , who 
could help him in election in question , but on 
account of flag march they were terrified and their 
initiative and zeal was crushed down . In support of 
the allegation to this effect the election petitioners 
have examined P . W . 12 Sarju Tiway , P . W . 
16 Rudradeo Thakur, P .W . 20 Yogendra Singh , P . W . 
21 Raghunath Pandey , P . W . 22 Prem Kumar 
Singh , P . W . 23 Nagendra Pd. Thakur, P . W . 
25 Ram Babu Sahi, P . W . 26 Hari Lal 
Ram , P . W . 33 Dilip Kumar and P . W . 53 Ram Kumar 
Singh . These witnesses have supported the allega 
tion to the aforesaid effect. Election petitioner 
Raghunath Pandey ( P . W . 21 ) has specifically stated 
in Daras 9 , 12 & 41 of his deposition that prior to 
polling there was flag march by C . R . P . F & B .S . F , 
on 18th & 19th May , 1991 at the instance of res 
pondent George Farnandis in Muzaffarpur and Gai 
gha“ Assembly constituencies where Congress Suppor 
ters were in majority . His evidence to this effect 
has been challenged in his cross -examination (varu 
41) . In his cross- examination (para 41) P . W 21 
has admitted that there is no proof of the fact that 
flag march was at the instance of George Farnendis . 
The factum of flag march has heen aclmitted hv 
RW . 6 Krishna Deo Mahto , R . W . 7 Kutshna Deo 
Prasad , R . W 8 Shanker Lohiya , R . W . 10 Ram 
Chandra Rai. RW , 11 Pawar Kumer Rai. R . W . 12 
Promod Kumar Rai and RW . 21 Hem Chand 
Shirohi. Out of these witnesses RW . 21 is the 
Rrturning Officer himself. He (R . W . 21) has stated 
in para 12 nf his deposition that there was flag 
march by CR . P . F . and other police force in the 
entire Muzaffarpur district. He has denied the alle 
gation that there was flag march in only those areas 
where majority of the voters and supporters of Cong 
ress candidate were residing. RW a Krishna Deo 
Moho, R . W , 7 Kr shna Deo Prasad , R . W . 8 Shankar 
Lohiya, RW . 10 Ram Chandra Rai, RW , 11 Pawan 
Kumar Rai and RW . 12 Promod Kumar Rai have 
specifically stated about flag march in Minapur and 
Kurhani assembly constituencies segments of Parlia 
mentary constituency in question , In support of the 
oral evidence of the P .Ws. to the effect that there 
wa flag march only in those areas where theie weie 
Congress supporters , there is no document on record . 
There appears no reason to disbelieve the evidence 
of the Returning Officer (R . W . 21) that flag march 
was in the entire Parliamentary constituency in ques 
tion . The ey dence of P . W . 21 that there was flag 
niarch in only Muzaffarpur and Gaiphat assembly 
constituencies has been falsified by the evidence of 
P . W . 22 Prem Kumar Singh who has stated in para 
I of his deposition that there was flag march in 
Bhochaha assembly constituency area also . It is an 


50 . It has been alleged by the election petitioner 
in E . P . No. 5 of 1991 that there was distribution of 
illegal arms and ammunitions on behalf of respon 
dent amongst his workers but the same were not 
seized by the Returning Officer even when a petition 
was filed by the election agent ( P . W . 53 ) of the 
electton petitioner Raghunath Pandey ( P . W . 21 ). In 
support of this allegation the election petitioners have 
examined P . W . 28 Rajarain Singh , P . W . 30 Ashok 
Kumar Giri , P . W . 41 Satughan Thakur P . W 42 
Jaleshwar Pandey , P . W . 45 Rameshwar Pd . Singh 
and P . W . 53 Ram Kunar Singh . The allegation to 
the aforesaid effect lias been denied by RW . 6 
Krisnadeo Mahto , RW , 7 Krishnadeo Prasad , R . W . 
8 Shanker Lohiya , R . W . 10 Ram Chandra Rai, 
R . W 11 Pawan Kumar Rai, R . W . 12 Pramod Kuniar 
Rai, R . W . 13 Ram Barichhan Sah , R . W . 28 Kamal 
Paswan , R . W . 29 George Farnandis , K . W 32 
Maheshwar Pd . Yadav , R . W , 33 Ramai Ram and 
R . W . 34 Brij Bihari Prasad . Now , it has to be 
seen as to how far the evidence of the witnesses 
examined by the election petitioners in support of 
the aforesaid allegation is reliable and acceptable . 


51. P . W . 28 Raisram Singh has stated that Brij 
Bihari Prasad ( R . W . 34 ), a Minister in Bihar Goy 
ernment, had himself distributed arms and explosives 
in Minanur Block areas on behalf of Janta Nal and 
he ( P . W . 28 ) informed the election agent of Congress 
candidate about it. P . W . 28 has further stated in 
para 9 of his deposition that on 16th May, 1991 
while passing through village Mahdaiya he had seen 
Brij Bihari Pd . ( R . W . 34 ) getting arms and explo 
sives distributed at Mahadaiya village after sun set 
but before it was dark . He has further stated that 
ut Raghopur village also be happened to sec distri 
bution of arms and explosives by the said Minister 
Brij Bihari Prasad . According to him ( P . W . 28 ) 
one rifle and some explosives kept in bundle 
were given to Chandreshwar Prasad at village 
Mahdaiya but at village Raghopur only explosive in 
hundle was given to one Sitaram . It may be pointed 
out that P . W . 28 in his cross - examination (nara 9 ) 
has admitted that it was purcly his guess that bundles 
given at Mahdaiya and Raghonur contained ex 
plosives. It may be pointed out that P . W . 28 is an 
advocate but admittedly he did not lodg. F .I. R . 
against distribution of arms and explosives by the 
said Minister, The evidence of P . W . 28 to the 
aforesaid effect has not only been challenged but the 
respondent has also examined Brii Bihari Prasad as 
RW . 34 to deny the alleoption that he distributed 
arms and ammunition on his heh . 1 In view nt urhnat 
has been pointed out above , the evidence of P . W . 
28 to the aforesaid effcct does not inspire confidence. 


Mandle was givenzg in his creiv his guesscontamed 
exo 
out that Pad that it was nu Raghonur, P.W . 28 is an 
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Furthermore , P .W . 41 has admitted in his cross 
examination (Para 5 ) that he had not filed any 
written petition before any authority regarding dis 
tribution of arms, ammunitions and explosives by 
the aforesaid ministers and M . L . As. amongst the 
villagers. Such conduct on his part does not appears 
to be natural. įn view of what has been pointed out 
above , it is difficult to rely on the evidence of P . W . 
41 on the point of distribution of arms, ammunitions 
and explosives on behalf of Janta Dal candidats . 


given atmimun ’tions fhári Yadav hennes has stated 
formed Rage . He hevolver to 42 ) Villabated armat 


54 . P . W . 42 Jaleshwar Pandey has stated that 
Minister Hind Keshari Yadav had distributed arms 
and ammuv tions in his ( P . W . 42 ) village atid had 
given country made revolver to Shri Bipat. Rai bhant 
of his village . He has further stated that he had in 
formed Ram Kumar Singh ( P . W . 53) and Btrigiran 
Lal Sahani (not examined ) about distribution of by 
Minister Hind Keshari Yadav . The cvidence of P . W . 
42 to the aforesaid effect has been challenged in his 
Cross- examination . 


55 . P . W . 42 has stated that he did not inform any 
authority about distribution of arms and ammunitions 
by Hind Keshari Yadav . Such conduct on the part 
of P . W . 42 cannot be said to be naturtal. Under 
the circumstances even his evidence does not inspire 
confidence . 


by Hind about distributed that he did no 


$ 2 . P . W . 30 Ashok Kumar Giri has stated that 
during the course of convassing on behalf of the 
Congress candidate on 15th May. 1991) at 4 to 5 
P . W . while he was passing through village Bakrichatti 
he had seen Minister Brij Bihari Prasad distributing 
yms and ammunitions at village, Bakrichatti to 4 to 
5 persons out of whom he identified one Murtza and 
informed Ram Kumar Singh , the election agent of 
Congress candidate about that. It may be pointed 
out that Brij Bihari Prasad as R . W . 34 has speci 
fically denied distribution of arms and ammunition 
by him at village Bakrichatti. It may be pointed 
out that P . W . 30 has admitted in para 8 of the depo 
sition that he had neither filed any F .I. R . regarding 
distribution of arms and ammunitions by the said 
minister nor had informed the Returning Vilicer or 
Election Commission about that but had informed 
Ram Kumar Singh about the same. Ram Kumar 
Singh as P . W . 53 has stated in para 8 of his deposi 
tion that on getting information from Ashok Kumar 
Giri (P . W . 30 ) and others about distribution of arins, 
he ( P . W . 53 ) filed a petition before the Returning 
Officer requesting therein that distributed arms and 
ammunitions be seized but the Returning Officer 
did not take any action . The petition said to hatten 
heen filed by P . W . 53 Ram Kurriar Singh before the 
Returning Officer in this regard has not been 
on récord as an exhibit. In absence of contorripo 
raneous document like the said petition . It is 
difficult to rely on the evidence of P . W . 30 Ard 
P . W . 53 to the said effect and that too when dis 
tribution of arms and ammunitions has been speci 
fically denied by Brij Bihari Prasad a s R . W . 34 . 

53 . P . W . 41 Satrughan Thakur has stated in his 
examination -in - chief that during the course of con 
vassing minister Brij Bihari Prasad Ramai Ram . 
Hind Keshari Yadav and M .L . As. Maheshwar 
Prasad and Kamal Paswan were distributing arms, 
ammunitions and explosives to the villagers . He 
has further stated that he had been minister Brij 
Bihari pa, distributing pistols and cartridges at 
village Kaphen in presence of Janta Dal candidate , 
George Farnandis ( respondent) and he had inform 
ed Ram Kumar Singh , the elecetion agent of Cong 
ress candidate , about this. It may be pointed out 
that the evidence of P . W , 41 to the said cffect hos 
been challenged in his cross - examination ( paras 4 
and 5 ) and minister Brij Bihari Prasad as R . W . 34 
has specifically denied that he had distributed arms 
and ammunitions at village Kaphen . It may be 
pointed out that P . W . 41 is not a resident of village 
Kanhen where distribution of arms. . ammunitions 
and explosives by Brij Bihari Prasad has been alles 
ed by him . He has claimed to have seen distribil 
tion of Arts and ammunitions during the lirse of 
convassing on behalf of Congress candidate . On 
being asked . in his cross -examination (Para 3 ) he 
could not say the dates on which he had convissed 
for Congress candidate . He also could not name the 
v llages in which he had convassed for the Congress 
candidate orinarticular dates In view of this his 
claim that he had copvassed for Congress candidee 
appears to he doubtful. When canvassing by him 
is itself nouhtful, the question of his seeing distri. 
bution of arms. ammunitions and explosives by the 
aforesaid Ministers and M . L .As, during the course 
of Eativassing at village Kapheit would hardly arise , 


53 . P.W . 41chief that durin Prasad , Ramalieshwar 


56 , P . W . 45 Rameshwar Prasad Singh has stated 
that Kamal Pagwan , M . L . A ., who had canvassed for 
Janta Dal candidates, had distributed arms, mu 
nitions and explosives at village Bharwari and had 
given the same to Ram Kripal Maheto and he 
( P . W . 45 ) had informed Ram Kumar Singh 
( P . W . 53 ) , the election agent of Congress candi 
date , about the same. The evidence of P . W . 45 
to the said effcct has been challenged in his cross 
examination . Apart from that, Sri Kamal Paswan , 
M .J . A . as R . W , 28 has denied the allegation that 
he had distributed arms, ammunitions and exnlo 
sives on behalf of Janta Dal candidate It may be 
pointed out that P . W , 45 is a Mukhiya of the 
Gram Panchayat but admittedly he did not lodge 
F . I. R . against the distribution of arms and anmu 
nitioris hy Kamal Paswan , MLA . Had P . W . 45, 
been a layman not lodging of F .I. R . or giving 
information before authority could have been under 
standable but such conduct on his part when he 
was a Mukhiva of a Gram Panchavat. is most in 
natural. Fur -her more , I do not think that an M . L . A . 
would publically distribute arms and ammunitions. 
In view of this even the evidence of P : W . 45 does 
not appear to be safely reliable: 

57 , P . W . 53 is Ram Kumar Singh . He is the 
election agent of Congress candidate. Though in 
para 8 of his dennsition he has stated that Janta 
Dal candidate Sri George Farnandis had got arms 
and ammunitions , distributed in huige quantity for 
capturing hooths but admittedly P . W . 53 is not an 
eve witness on this point rather he got information 
about this from others as named in data 8 of his 
denosition . He has stated that he filed a petition 
before the Returning Officer requesting therein to 
get the distributed arms and ammunitions seized 
but the Returning Officer did not take any action . 
His evidence to the aforesaid effect has been 


and candidates denn icongress"dar Sireh. 


H 


II 


3 (iii ) ] 


MARCO TTT 1997 : ATAT 24, 1996 /4TX 2 , 1918 


281 


being one of the election petitioners he undoubtedly 
an interested witness and hence it would not be safe 
to rely on his evidence to the aforesaid effect unless 
corroborated in malerial-particulars by some indepen 
dent and reliable evidence but there is no independent 
and reliable evidence to support the evidence of P . W . 
21 to the aforesaid effect. 


challenged in his cross-examination . As puinted 
out earlier, the petition said to have been filed by 
P . W . 53 before the Returning Officer in this regard 
has not been brought on record as an exhibit. 
- Admittedly P . W . 53 did not lodge any F .I .R . re 
garding distribution of arms and ammunitions on 
behalf of Janta Dal candidate . In view of this , it 
is difficult to rely on the oral testimony of P . W . 
53 on the point of distribution of arms and ammu 
nitions on behalf of Janta Dal candidate . As is 
apparent the evidence adduced by the election peti 
tioners in support of the allegation regarding distri 
bution of arms and ammunitions on behall cl Janta 
Dal candidate for capturing the booths is not releable 
and that being so . it is difficult to accept the allega 
tion to the said effect. 


58 . It has been alleged by the election petitioner 
in E . P . No . 5 of 1991 that the Returning Officer 
allowed George Farnandis to ply 100 vehicles for 
election purpose but the election petitioner Raghu 
nath Pandey was allowed to ply only 8 vehicles 
though there was no restriction on plying vehicles 
during the convassing period . It was contended on 
behalf of the election petitioners that the Returſ 
ing Officer did so with a view to help the respon 
dent in the election in question . In support of the 
above allegation the election petitioner has exanir 
ed P . W . 12 Sarju Tiwary and P . W . 21 Raghunath 
Pandey . P . W . 12 Sarju Tiwary has stated in his 
examination -in -chief (para 1 ) thal independent can 
didate Shambhu Sah had been permitted to 
, use 8 vehicles for convassing purpose but George 
Farnandis , the Janta Dal candidate , was using 
about 100 vehicles. The evidence of P . W . 12 to 
this effect has been challenged in his cross - exami 
nation ( para 11 ) . It may be pointed out that on 
being asked in his cross- examination (para 11 ) P . W . 
12 could not give the registeration number of any 
of the alleged 100 vehicles used by Janta Dal candi 
date for election purpose. Adniittedly , P . W . 12 
had not protested either orally or in writing against 
plying of 100 vehicles for convassing purpose of 
Janta Dal candidate , In view of this the evidence of 
P . W . 12 on this point does not appear to be 
" reliable . 


60 . As against the above evidence adduced on behalf 
of the election petitioners, the respondent has xa 
mined the Rețuming Officer Hem Chand Shirohi 
( R . W . 21) as well as himself (R . W . 29) to deny the 
allegation to the aforesaid effect. The Returning 
Officer as RW . 21 has stated in his exammation - in 
chief (para 14 ) that those candidates who applied for 
permission to operate vehicles for election purpose 
were allowed to operate 8 vohicles. He has denied 
the affbgation that Sri Farnandis had been allowed to 
operate 100 vehicles for election purpose . He has 
also denied that he was baiscd from all candidates 
excopt Janta Dal candidate George Farnandis. The 
Respondent as R . W . 29 has denied in pare 6 of his 
deposition that he had used 100 vehicles for election 
purpose . In view of the evidence of P . W s. 21 und 
29 to the above effect, it is difficult to accept the 
evidence of P . W . 12 and P . W . 21 with regard to the 
allegation under consideration . 

61. It has been allog : by election Deti icmer 
Raghunath Pandey in E . P . No. 5 of 1991 that the 
Returning Officer appointed the Presiding Officers 
according to the choice of respondent George Farnan 
dis to commit bunglings in polling ‘o help the res 
pondent. The Returning Officer as R .W . 21 has in 
para 19 of his deposition has denied that the polling 
parties had been constituted according to the choice 
of respondent Sri Farnandis. In support of the alle 
gation to the above effect there is only one witness 
who is P .W . 21 Raghunath Pandey retitioner in E .P . 
No. 5 of 1991. P . W . 21 has stated in para 12 of 
his deposition that the Returning Officer constituted 
the polling party at the instance of the respondent. 
His statement to this effect has been challenged in his 
cross- examination . There is no other evidence to 
corroborate the testimony of P . W . 21 to the said 
effect. In abscnce of any corrobo -ajve evidence and 
in view of the denial of the allegation by the Return 
ing Officer (R . W , 21) it is difficult to accept the cvi 
dence of P . W . 21 as interested witness, to this eflect. 
Accordingly , I find no merit in the allegation that tho 
Returning Officer had appointed Pres ding Officers or 
had constituted polling party on the choice of the 
respondent to commit bunglings in polling. 


59. So far as P .W . 21 Raghunath Pandey is 
concerned , his evidence in his examination - in 
chief (para 2 ) is to the effect that all the candidates 
had been permitted by the Returning Officer to 
use 8 vehicles for election purpose but respondent 
George Farnandis was using nearly 100 vehicles 
and no limit had been fixed by the Returning Offi 
cer on plying of the vehicles to be used by Sri 
Farnandis. He has further stated that on the day 
of poll he had heen permitted to use only three 
vehicles by the Returning Officer. The evidence of 
P . W . 21 to the aforesaid effect has been challenged 
in his cross - examination ( para 34 ) . P . W . 21 has 
further stated he had filed a petition (Ext . 3 ) before 
the Returning Officer for permission to use 26 
vehicles but by an intimation letter he was allowed 
to use only 8 vehicles . It may be pointed 
out that the intimation letter has not been 
brought on record as an exhibit in support of the 
cvidence of P . W . 21 to the aforesaid effect. P . W . 21 

1960 GI 963 


62. It has been alleged by the election petitioner 
Raghunath Pandey in E .P . NO. 5 of 1991 that the 
Returning Officer deputed armed forces to thoso 
polling stations which were located in the areas where 
he (Raghunath Pandey ) was very popular and de 
puted lathi party police to the rest of the booths where 
respondent was expected to get majority of votes by 
unfair and foul means . The Returning Officer as 
R . W , 21 has in para 18 of his deposition denied the 
allegatton to the aforesaid effect. He ( R . W , 21) has 
further denied the allegation that homeguards had 
becn deputed against the instruction of the Election 
Commission but had admitted that chowkidats and 
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Dafadars had been deputed . He has further s ated were congress supporters and Homeguards was depu 
that police personnel had not been deputed at normal ted at o her booths. P . W . 42 Jaleshwar Pandey has 
booʻhs due to non - availability of police personnel in stated that Homeguards had deputed at booth No. 52 
suffic cnt number. In support of the above allegation of Minapur Assembly Constitucncy Segment whero 
the election petitioners have examined P . W . 16 he was a vo er. He does not say that armed forces 
Rudradeo Thakur, P . W . 21 Raghunath Pandey , P . W . had been deputed at those booths where Congress 
28 Rajaram Pd . Singh , P . W . 38 Tej Narayan Singh , supporters were in majority . P . W . 45 Rameshwar 
P . W . 41 Satrughan Thakur , P . W . 42 Jaleshwar Pd . Singh has stated that at booth Nos. 54 and 55 of 
Paadey, P . W . 45 Rameshwar Pd . Singh and PW . 53 Bharwari Gram Panchayat there was deputation of 
Ram Kumar Singh . Now it has to be seen as to Dalpati, Swaim Sewak of gram panchayat and chow 
how far the evidence of these witnesses is reliable kidars with lathi for maintain ng law and orders and 
and acceptable . 

at remaining three booths of the said gram panchayat 
63 . P .W . 16 Rudcradco Thakur in para 4 of his there was deputation of armed police. Even P . W . 45 . 
deposition has stated that on the day of poll there does not say that deputation of armed police was 
wos deputation of B . S .F . at ull booihs of three Gram only at those booths where congress supporters were 
Panchayats which had been visited by him and where in majority . P . W . 53 Ram Kumar Singh , who is the 
majority of the people are congress supporters . It elec ion agent of congress cand drte Raghunath 
may be pointed out that he evidence of P . W . 16 is Pandey has stated that on 17 - 5 - 91 congess candidate 
confind to the deputation of B .S .F . at booths in three had filed a petition before the R -tuming Officer for 
Gram Panchayats visi ed by him . He has not stated declaring certain booths as sensitive bu the Retum no 
that armed forces like B .S .F . had been deputed at Officer did not do so and depued CRPF and BSF 
only thosc broths where majority of the people are personnel at those booths where Consress supporters 
congress supporters and lathi party plice or Home were in majority but deputed homeguards against the 
guards or Chowkidars and Dafadars had been deputed direcʻion of Election Commission at those booths 
on other boothş. P . W . 21 hus simply stated that he which , according to the congress candidate , were sensi 
had fil : petition , hefc c thy Returning Officer as well tive. Statement of P . W . 53 to the aforesaid effect 
as b : fore the Chief Electoral Officer , Bihar for de has been challenged in his cross -examination (Paras 
claring cer a n booths as sensitive but the booths 50 -51). Even P . W . 53 has admit ed that he was not 
mentioned in his petition were not declared sensitive present at the time of filing of petition hy the congress 
and instead of deputing BS. F . or C . R . P . F . to the candidate before the Returning Officer for declatation 
said booths . Homeguards were deputed there even cer ain booths as sensitive . Thus he annears to be a 
when he Election Commission of India had directed hearsay witness on this point, P . W . 53 has further 
not to depute Homeguards in the said election . P . W . admitted in para 50 of his deposition that he had not 
21 Raghunath Pandev has not stated that armed talk with the Returning Ollicor regarding deputation 
forces were deputed only at those booths whcrc cong of CRPF and BSF and Homeguards and he had not 
ress supporters were in majority and lathi party seen the letter of the Election Commisrion containing 
police Homeguard Chowk dars Dafadars were depu direction not to depu e homegards rather had heard 
ted at other booths. P . W . 28 has stmply stated that about that from congress candidate . The congress 
Hemeguards were dovuted at nine booths of Minapur: candidate. namely , Raghunath Pandcy has not COTTO 
Assembly constituency segment which were loca ed 

borated the statement of P . W . 53 to the said effort. 
at Primary School Rampur Ratan . Primary School, 

On be ng asked in his cross -examinatinn ( para 51) , 

P . IV . 53 could not say the details of maths and places 
Rhagwanpur Chapra , Primary School, Banghara , 
Primary School Harnur Kenva Vidhayaloya Mahdaiya , 

of Bhrchahi, Sakra , Kurhani and Minanur Assemhly 
Middle Schoo ! Mahdaiva , Primary School Mushachak 

Constituency Segments where Homeguards had alle 
and Primary School of Raghopur for maintaining law 

gerliv hecn deputed . No datation chart has been 
and order. It may b : nointrd out that even P . W 28 

brought on record to rubstantiate the allegation that 
dors not say hat arm d forces had been deputed only 

Homeguards had bern deputed at senttive booths and 
at those bonths where congress candidate was popular 

armed police personnel had been deputed at only those 
end at other booths lathi party police Homegards! 

hooths where congress supporters were in majority . 

As is apparent the oral evidence aduced by the 
Chowkidars daladars had been deputed . P . W . 38 
Citija Nordan Sing! 7 s simply sated that at booth 

election peti ioners on this point does not inspire confi 
Nos, 65- 66 of Rajna Fakuli Gram Panchayat areas 

dence and indr the circumstances it is difficult to 
there was deputation of Homeguards but at other four 

accopt the allegation that arned nolire persona l had 
booths of the said Gram Panchayat there was depu 

been deputed only at those bonths where congress 
‘ ation of armed forces , P . W . 38 dnes not say that 

supporters were in majority and Homegnards had been 
deputation of armed forces was only at thosc booths 

deputrd at other broths. There is no documentary 

evidence to substantiate the allegation the said effent, 
where congrass supnorters wire in majority . PW . 41 
Satrughan Thakur has stated that at booth Nos . 117 , 

Under the circumstances it is difficult to accept the 
118 . 119 , 120 , 121, 122 , 173 and 124 of Maudhal 

allaga ‘ion on this point . 
Kapelin Gram Panchayat 2n ? Mohamadpur Mubarak 64. It has been alleged by the election petitioner n 
Grain Panchayat there was dcputatton of Homeguards EP. No. 5 of 1991 that though the Paturing Office 
with lathi and at booth Nos. 113 , 114 , 115 , 116 of was at Muzaffarpur on the day of poll bu he made 
the said Gram Panchayat there was deputation of dalberate delay in rearbing thren bonths located at 
armed police for maintain og law and riders . Even Rameshwar Siach College at Muzaffarnur lo qive full 
P . W . 41 does not say that deputa ion of armed forces opnortunity to the booth can urers to complete the 
was only at those booths where majority of voters work of capturing and came there at about 6 PM , 


10 Mandai 
Raghopunit 
that eveputed 
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The Return .ng Officer (R . W 21 ) has stated in paras Reʻurning Officer in reaching the captured booths. 
47 and 48 o . his deposition tha , he had sent S .D . O . So this allegation of the election petitioner in E . P . 
and Deputy Superintendent of Police to the booths No . 5 of 1991 has not been supported by the elect on 
al Rameshwar Singh College on the day of poll and petitioner Raghunath Pandey himself in his evidence 
subscquently he himself went there at 6 P . M . The in Court 
evidence of the Return .ng Officer to the said effect does 
not appear to have been challenged in his cross -exa 67. P .W . 40 Tej Narain Thakur has deposed to the 
minahon . The evidence of the Returning Officer to cffcct that he was a voter a : booth no . 11 of Muzaffar 
the effect that he had deputed S .D .O . and Deputy pur Assembly Constitucncy segin nt and had bcen to 
Superintend nt of Police at boo hs located at Ramesh the said booth at 2 .45 P .M . and was ja queue for 
war Singh College , Muzaffarpur does not appear to casting vote but could not do so as Minister Brij 
have been challenged . However, the election petition Bihari Prasad accompanied by George Farnandis and 
ers have examined P . W . 12 Sarju Tiwary , P . W . 21 inen came there and compelled him to leave the booth . 
Ragliunath Panduy, P .W . 40 Tej Narain Thakur , The statement of P . W . 40 to this effect has been 
P . W . 59 Mobarak Hussain and P . W . 60 Bishwanath challcaged in liis cross -examination (para 7 ), P . W . 
Singh Chauhan in support of .hc allcgation that the 40 has admited in his cross -examination (para 5 ) 
Returning Officer deliberately delayed his arrival at that he had not filed any objcction petition before 
the booths located at Rameshwar Singh College , any authority that he was not allowed to cas : vote by 
Muzaffarpur with a view to g ve full opportuni y to Deputy Minister Brij Bihari Prasad . P . W . 40 has 
the booth capturers to complete the work . 

admitted in para 6 of his deposition that heie was 

re poll at the sad booth on 12 -6 -91 and he did cast 
65 . P . W . 12 Sarju Tiwary has stated hat on the day his voic at the time of re - poll. P . W . 40 does no : 
of poll at about 4 P .M . George Farnandis (Respond 

say that the Re urling Officer deliberately Jelayed 
cnt) and Deputy Minister Brij Bihari Prasad accom 

his arrival at thc suid booth to enable ho booth cap 
panied by 100 persons came to he booth noś . 10Ka turers to do their work . 
and 11 wh ch were located at Rameshwar Singh 

68. P . W . 59 Mubarak Hussain was Presiding Officer 
College and captured the same and bogus voting was 

at booth no . 10Ka located at Rameshwar Singh 
done n favour of Janta -Dal candidate . He has further 

College , Muzaffarpur . He has stated hat at about 
stat: d tha the said D . puty Minister and his support 

4 45 P . M , Brij Bihari Prasad , Minister accompanied 
erá departed from the said booth when the petrolling 

by 50 to 60 supporters came o booth no 10 Ka and 
party came there at about 4 . 30 P . M . The evidence of 

asked him to hand over the ballot papers so that they 
P . W . 12 has bein challeng; d in his cross -examina ion 

may cas thc same in the ballot boxes. He has further 
( para 16 ) . Though h s evidence in his examination 
in - chief is to the effect that Gcorge Farnandis was 

stated that he gave the ballot papers to the senior 
also there when the said booths were captured but in 

polling officer and the supporters of Brij B hari 

Prasad began to cast vo ‘ es by taking ballot papers 
his cross-examination (para 16 ) he has admi ted that 

from senior polling officer. He has further stated 
the said booths were captured by Deputy Minister 

that while the supporters of the Minister were cast ng 
Brij Bihari Prasad and his men after the departure 

vo es, Shri Raghunath Pandey came there at 5 .35 P . M . 
of George Farnandis from the said booths . There 

and then the aforesaid Minister and his supcorters 
appears no hing in his evidence to show that the said 

left the booth and went away. He has further stated 
booths were captured with the consent 

tha he had infornied the Returning Officer by send 
of George Farnandis and the Returning Officer 

ing a report about what had to happepned at the 
deliberately delayed his arr val at the said bocths. 

booth . There is no reason to disbelieve the evidence 
Sri Farnaad s as RW , 29 has in para 9 of his de 

of PW . 59 to the said cffect though the same has 
position deni- d that he along with minister Brij Bihari 

becn challenged in his cross - cxamination . It is not 
Prasad and 100 armed persons went to the booths 

disputed that there was re -poll a the said booth . Since 
a : Rameshwar $ ngh College ,. Muzaffarpur. It has 

re- po ?l was held the capturing of the said booth has 
been admitted by P . 12 that there was repoll at the 

become immaterial. However , I may mention here 
said booths. The holding of repoll at lic said booths , 

that eycn P . W . 59 does Jo support the allegation that 
in fac ", goes against the allegation that the Returning 

the Returning Officer deliberately delayed his arrival 
Officer had deliberately deloyed his arrival at the said 

at the said booth with a view to facilitate the booʻh 
booths. 

capturers to do their work . 

69 . P . W . 60 Bishwanath Singh Chzuhan claims to 
66 . So far as P . W . 21 Raghunath Pandey is con have worked as Presiding Officer at booth no . 10 
ccrued , he has stated in para 11 of his deposition that 

located at Rameshwar Singh College . Muzaffarpur. He 
there were three booths at Rameshwar Singh College has stated that at 4 . 45 P . M . 100 persons came to his 
where responden George Farnandis came along with booth and told him that they had come to cast their 
Minister Br i Bihari Prasad and 100 armed criminals VO es . He has further stated that on being asked the 
and after departure of Mr. Farnandis from the booths said persons stood in cụcue and cast heir votes onc 
at the said College Sri Brij Bihari Prasad captured the by one . He has further stated that while the said 
booths and indulged in bogus voting. The evidence 

persons were casting their votes, Raghunath Pandey 
of P . W . 21 to his effect has been challenged in his (P . W , 21) came there and asked him as to why persons 
cross -examination ( para 40 ). It may be pointed out 

were being alowed to vote after 5 P . M , and further 
that P . W . 21 is conspicuously silent in his evidence asked him to submit report. The evidence of P . W . 
about the alleged undue delay on the part of the 60 shows that the said persons were men of Minister, 


thaei Bihari Fatnandi 
his ev 
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about the reliability of his evidence that there was 
delay in bringing the ballot boxes to the strong 
room . 


P . W . 60 has admitted that there was re- poll at the 
said boo .h . It may be pointed out that even P . W 60 
does not say that the Returning Officer had delibe 
rately delayed his arrival at the said booth to enable 
the booth capturers to do thier work . As is apparent, 
the oral evidencu adduced by the election petitioner 
does not prove that the Returning Officer deliberately 
delayed his arrival at the booths located at Ramesh 
war Singh College, Muzaffarpur to enable the booth 
capturers to do their work . As pointed out above . 
the Re: urning Officer as R . W . 21 has stated that ho 
had deputed S . D . O . and Dy. S . P . to the said bootha . 
The Returning Officer being over all iocharge of 
the election must be a very busy person and under 
the circumstances it may not be expected of him that 
he will reach every booth immediately on getting 
report that the same had been captured . In the in 
stant case the Returning Officer was the Returning 
Officer of two parliamentary constituencies and henco 
he must be too much busy on the day of poll . In 
view of this fact it is difficult to accept the evidenco 
that the Returning Officer deliberately delayed bis 
arrival at the said booth to enable the booth capturers 
to do their work . 


73 . P . W . 21 Raghunath Pandey has stated in paras 
3 , 4 and 12 of his deposition that when the polling 
was over on 20 - 5 - 1991 the ballot boxes were not 
brought to Muzaffarpur on that day father it took 
three days for the authorities to bring the ballot 
boxes to Muzaffarpur. He has further stated that 
that the booths of Muzaffarpur parliamentary con 
stituency were within the radius of 30 KM , from 
Muzaffarpur and delay in brining ballot boxes to 
Muzaffarpur was purposely made at the instance of 
the respondent with a view to manipulate the ballot 
boxes and to replace them . The evidence of P . W . 
21 to the said effect has been challengod in his 
cross examination (para 34 ). It may be pointed 
out that no contemporaneous document has been 
brought on record as exhibit by the election peti 
tioner Raghunath Pandey (P .W . 21) to support his 
cvidence to the aforesaid effect . As pointed out 
earlier , the Returning Officer as R . W .21 has speci 
fically stated that the ballot boxes reached the strong 
room by morning of 21 - 5 - 1991. Under the circum 
stances and in absence of any contemporaneous 
document it is difficult to accept the evidence of 
P . W . 21 Raghnuath Bandoy to the aforesaid effect. 


70 . It has been alleged by the election petitioner 
Sri Raghunath Pandey in E .P . No. 5 of 1991 that 
after the poll ballot boxes containing the ballot papers 
reached the Strong Room after such dclay due to the 
helping attitude of the Returning Officer towards the 
respondent. The Returning Officer as R . W , 21 bas 
stated in his cvidence (para 46 ) that the ballot boxes 
containing ballot papers had reached the strong room 
by morning of 21 - 5 - 91 and has thereby denied the 
allegation to the aforesaid effect. In support of the 
allegation to the aforesaid effect the election petition 
crs have examined P . W . 11 Ratneshwar Prasad Singh , 
P .W , 12 Sarju Tiwary, P .W . 21 Raghunath Pandey 
and P . W . 53 Ram Kumar Singh . 


74. P .W . 53 Ram Kumar Singh is the election 
agent of election petitioner Sri Raghunath Pandey . 
He has stated that though the polling was over , 
on 20 - 5 - 1991 as 5 P . M . but the ballot boxes con 
ttnued to be brought to the strong room for two to 
three days even though maximum distance of the 
booths from the strong room was 25 to 30 K . M . 
As pointed out earlier, there is no contempo 
raneous document to support the allegation 
that there was undue delay up to two to three 
days in bringing the ballot boxes to the 
strong room . The Returning Officer (R . W . 21 ) 
has denied the allegation to the said cffect. It is 
difficult to accept the interested testimony of P . W 
53 to the aforesaid effect. There is no other evi. 
dence to support the allegation that there was undus 
delay in bringing the ballot boxes to the strong room 
and the reason for delay was the helping attitude of 
the Returning Officer towards the respondent. As 
is apparent the evidence adduced by the election 
petitioners on this po. nt does not appear to be safely 
reliable and there is no document to substantiato 
their evidence to the aforesaid effect. 


71 . P . W . 11 has stated in para 4 of his deposition 
that after the poll some ballot boxes containing 
ballot papers were brought to the strong room 
on the day of poll itself but some ballot boxes were 
brought on the next day and some ballot boxes on 
the third day from the day of poll and were kept in 
the rooms which are in the outer portion of the sta 
dium , P .W . 11 in para 9 of his deposition has ad 
mitted that he was not watching the arrival of ballot 
boxes to the s rong room after the poll. In view 
of this to P . W . 11 does not appear to be a competent 
person to say that some of the ballot boxes were 
brought on the next day and some on the third day 
from the day of poll . 


72 . So far as P . W , 12 Sarju Tiwary is concerned , 
hc has also stated like P . W . 11 Ratneshwar Pd . 
Singh . He (P . W . 12 ) has admitted in Para 17 of 
his deposition that he had not filed any protest 
petition before the Returning Officer for the delay 
caused by the election machinery in bringing the 
ballot boxes to he strong room though he was the 
clection agent of contesting candidate Sri Shambhu 
Sah . Such conduct on the part of P . W . 12 was 
most unnatural and goes to create doubt 


75. It has been alleged by the election petitioner 
in E . P . No . 5 of 1991 that the rooms in which the 
ballot boxes had been kept remained without the seal 
of the contesting candidates for a period of more than 
a week with a view to tamper with the ballot boxes 
in favour of respondent and the Returning Officer 
did so with a view to help the respondent in the 
election . In support of the allegation to this effect 
the election petitioners have examined P . W . 11 
Ratneshwar Pd . Singh , P . W . 12 Sarju Tiwary, P . W . 
21 Raghunath Pandey and P . W . 53 Ram Kumar 
Singh , P . W . 11 Ratneshwar Pd. Singh has stated 
that the rooms in which the ballot boxes were kept 
were not sealed for one week with a view to mani. 
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pulate and replace the ballot boxes in favour of 
Janta Dal cand .date George Farnandis and were 
sealed after one weak . In para 10 of his deposi 
tion P . W . 11 has admitted that he had heard that 
the rooms in which the ballot boxes had been kept 
were sealed when some candidates raised objection 
and he was not present whon objection was raised . 
It is apparent that P . W . 11 is a hearsay witness on 
this point. He does not say as to from whom he 
had heard and that being so , it is difficult to rely 
on the evidence of a hearsay witness, 


semblymation reghich is to explanating room ," put 


76 . P . W . 2 Sarju Tiwary has stated that the 
Toomas in which the ballot boxes were kept were not 
sealed for one week with a view to manipulate and 
replace the ballot boxes in favour of Janta Dal 
candidate and were sealed after one week . It may 
be pointed out that P . W . 12 has admitted in para 
17 of his deposition that he had not filed any protest 
petition before the Returning Officer for not sealing 
the strong room for one week though he was the 
election agent of contesting candidate Sri Shambhu 
Sah . Such conduct on his part was most unnatural. 
His evidence to the aforesaid effect has been 
challenged in his cross - examination . Further more, 
it does not appear to be the case of the election 
petitioners that strong room were not sealed for one 
weck as stated by this witness rather the allegation 
is that the strong rooms remained without seal of the 
candidates for a period of more than a week , P W . 
12 does not say like . His evidence also does not 
appear to be safely reliable . 


Sri Refacts have befficer . In prime Ministem for the 


week of the poll is apparent from the notice (Ex. 13 ) 
got published by the District Election Office . 
Muzaffarpur in a newspaper named “ Prabhat Kamal" 
dated 28 - 5 -91 and the evidence of the Returning 
Officer in para 46 of his deposition . Exhibit 13 is 
to the effect that the Returning Officer would be 
present in the strong room on 28 - 5 - 1991 at 11 A . M . 
and those candidates or their election agent who 
intend to put their seal on the strong room may do 
so on the sale of the strong room . For this delay 
of one week in calling upon the candidates to put 
their seal on the lock of the strong room , the 
Returning Officer has given explanation in para 46 
of his deposition which is to the effect that he got 
an information regarding communal riot in Sakra 
Assembly constituency segment at about 8 P .M . in 
the night and hence proceded there and while he was 
there at the place of communal tention , he got wire 
less message about assassination of Sri Rajiv Gandhi, 
former Prime Minister, and hence he returned to 
Muzaffarpur for maintaining law and order and for 
protecting government property from apprehended 
riot. He has further stated that tension continued for 
four to five days and under the circumstancos there 
was delay is giving an opportunity to the candidates 
to put their seal over the strong room . The fact 
that there was communal riot and assassination of 
Sri Rajiv Gandhi has not been challenged rather the 
above facts have been taken in the cross - examination 
of the Returning Officer. In case of communal riot 
and assassination of a former Prime Minister of India 
there is bound to be law and order problem for the 
administration and under the circumstances the delay 
in inviting the candidates for putting their seals over 
the lock of the strong room appears to have been 
explained by the Returning Officer. It is true that it 
has been taken in the cross -examination of tho 
Returning Officer (R . W . 21 ) and that of R . W . 31 
that the strong room had been opened prior to 
counting of ballot papers for the purpose of spraying 
inscticides but the same has been explained by the 
Returning Officer by stating that as per instruction of 
the Election Commission of India the strong room 
was opened inpresence of the candidates or their 
election agents for disinfection of ballot papers . 
Delay in inviting the candidates for putting their 
seals on the lock of the strong room and opening of 
the strong room as per instruction of the Election 
Commission of India for spraying insecticide may be 
ground for suspicion about manipulation of ballot 
boxes but the same having been explained by the 
Returning Officer , the very basis for suspicion is 
gone. It would not be out of place to mention here 
that it has come in the evidence of the Returning 
Officer that C .R .P . F . hyd been deputed to guard the 
strong room which had barbed wire fencing around 
that. It has also come in the evidence of the Return 
ing Officer that sufficient lighting arrangement had 
been made and the candidates had also been allow 
ed to keep their men for guarding the strong room , 
In view of this, the basis for suspicion that there 
was manipulation of ballot boxes is gone . 


77 . P . W . 21 Raghunath Pandey in para 12 of his 
deposition has stated that the strong room where the 
ballot boxes had been kept were sealed after eight 
days of the polling at the instance of the respondent. 
His evidence to this effect has been challenged in 
his cross -examination (para 43). In paras 14 and 43 
of his deposition P . W . 21 has admitted that he had 
not raised any written objection against the delay of 
eight days in sealing the strong room in which ballot 
boxes had been kept. Had there been actually delay 
of eight days in sealing the strong roons, the natural 
conduct on the part of P . W . 21, one of the contest 
ing candidates , would have been to protest before 
the Returning Officer. Apart from that, the allega 
tion is that the strong room remained without the 
seal of the candidates for more than a week . It is 
not the allegation that the strong room was not 
sealed at all for one week or for more than that , 

78 . So far as P . W . 53 Ram Kumar Singh is con 
cerned , he has stated that the strong room was not 
sealed for one week even after keeping ballot boxes 
therein . This witness has simply suspected mani 
pulated due to alleged delay in bringing the ballot 
boxes in the strong room . Suspicion cannot take the 
place of proof. 

79. It may be pointed out that the Returning 
Officer as R . W , 21 has in para 21 of his deposition 
denied that the ballot boxes were mainipulated in 
the strong room and some of the genuine ballot 
boxes were replaced by other ballot boxes containing 
ballot papers in favour of Janta Dal candidate . How 
ever , the fact that the candidates were asked to put 
their seal on the lock of the strong room after one 


manipulation the basis fording the strong a 


80 . It has been alleged by the election petitioner 
in E .P . No. 5 of 1991 that there was wire not in 
between the counting tables and the place where the 
counting agents were sitting and hence the ballot 
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· papers were not clearly visible to the counting agents 

and such arrangement had been made with a view to 
help the respondent by committing illegalities and 
irregularities in counting. The election petitioners 
have examined P .Ws, 10 to 15 , 18 to 21, 25 , 29 , 30 , 
24 to 37 , 39 , 40 , 44 , 47 to 51 and 53 to 57 to say 
that there was wire net in between the counting 
tables and the counting agents as a result of which 
it was not poss ble for counting agents to see the 
ballot papers properly . The fact that there was wire 
net in between the counting tables and the place 
where the counting agents were sitting is not disputed 
but the allegation that it was not possible for count 
ing agents to see the ballot papers has been challeng 
ed in the cross -examination of the aforesaid witnes 
ses Apart from that, respondent has exainined 
R .Ws. 1 , 3 , 5 to 8 , 15 , 17 to 25 , 30 and 31 to say 
that there was wire net in between the counting tables 
and the chairs meant for the counting agents but the 
ballot papers were clearly visible from the place 
where the counting agents were seated . Though it 
has come in the evidence of some of the aforesaici 
P .Ws. that Ram Kumar Singh , the election agent of 
election petitioner Raghunath Pandey , had filed 
written objection before the Returning Officer against 
the sitting arrangement for the counting agents but 
no such written objection has been brought on re 
cord . It was rightly pointed out by the learned 
counsel for the resnondent that if the ballot papers 
were not properly visible to the counting agents then 
how they could detect the alleged irregularities in 
counting of ballot papers . It has come in the evi 
dence (para 12) of P . W . 10 that there was no obs 
truction for the counting agents to go up to the 
wirenet. It bas come in the evidence of P . W . 15 
(para 4 ) that the holes in the wirenct were " in 
diametre . If so , the alleged difficulty in seeing the 
ballot papers appears to be imaginary . In view 
of what has been nointed out above there anpears 
no merit in the allegat on that due to wirenet in bet 
wem counting tables and counting agents there was 
difficulty in seeing the hallot papers properly . It 
was rightly pointed out by the learned counsel for 
the respondent that for the safety of the ballot papers 
such arrangement has to be made. 


petitioners have examined P . W . 21 Raghunath 
Pandey and P . W . 53 Ram Kumar Singh . P . W . 21 
Raghunath Pandoy has stated that Sri Laloo Presad, 
Chief Minister had on the occasion of election is 
question uttered to the effect that no congress candi 
date would be allowed to win the election and it 
some congress candidate wins, he will not be granted 
certificate and will not be allowed to go to De hi and 
his utterances to the aforesaid effect had been pub 
lished in the daily newspapers “ AAS" , " NAV 
BHARAT TIMES" and " HINDUSTAN ” in April, 
1991. It may be pointed out that cutting of news 
papers has not been brought on record as exhibit in 
support of ths evidence of P . W , 21 to the said effuct. 
R . W , 21 does not say that the Chief Minister had 
stated to the said effect in his presence. P . W . 21 . 
has further stated in para 20 of his deposition that 
up to seven round of counting he was leading ty 
inargin of 20 ,000 votes and thereafter , the Chief 
Minister reached thore and then even the valid votes 
in his favour were not counted and even invalid 
votes were counted in favour of Janta Dal candi 
date . In Para 49 of his deposition P . W . 21 has 
further stated that on 16 - 6 - 1991 in the night Laloo 
Pd. Yadav , the Chief Minister , had come to Muzaf 
farpur and called the Returning Officer to the 
place where he was staying . It may be pointed cut 
ihat P .W , 21 in para 49 of his deposition has admit 
ted that neither he nor his men were present at the 
time of talk between Chief Minister and the Return 
ing Officer. Then he can hardly be competent to say 
that the Chief Minister directed the Returning 011 
cer to see that the congress candidate is defeated and 
the respondent is elected . As is apparent, the cvi 
dence of P . W . 21 regarding the uttarances of the 
Chief Minister on the eve of poll and with regard 
to his direction to the Returning Officer does not 
appear to be reliable . 


difficufguntingne allege 


81. It has been further alleged by the election 
petitioner in E . P . No. 5 of 1991 that the respondent 
belongs to the party in power in the State of Bihar 
and the Chief Minister of Bihar had made utterances 
which were published in newspapers that not a single 
congress candidate would be allowed to win and 
even if he would win the election , he would not be 
provided certificate of declaration and even if he 
obtains certificate of declaration , he would not be 
allowed to go to Delhi. It has been further allega 
that in order to put his utterances into practice the 
Chief Minister on the eve of issuance of notification 
of the President of India calling upon the people to 
elect their members of Parliament made trarsfer of 
District Magistrates and Superintendents of Police 
besides other officials on mass scale , including that 
of Muzaffarpur. It has been further alleged that ai 
the time of counting of ballot napers the Chief Minis 
ter came to Muzaffarpur and directed the Returning 
Officer to sec that petitioner Raghunath Pandey is 
defeated and the respondent is elected . It support 
of the allegation to the aforesaid effect the election 


82 . So far as P . W . 53 Ram Kumar Singh is con 
cerned , he is the election agent of Raghunath Pandey 
( P . W . 21 ) . He has stated that in the month of 
April , 1991 the Ch ef Minister Laloo Pd . Yadav 
had proclaimed that no congress candidate would 
be allowed to win the parliamentary election and 
even if any congress candidate happened to win , he 
would not be granted certificate and will not be 
allowed to go to Delhi. He has further stated that 
proclamation of the Chief Minister to the said effect 
was published in daily newspapers and in poru: sance 
thereof there was mass transfer of officials , includung 
S . P ., D . M ., D . D . C ., and S . D . O . of Muzaffarpur at 
the State level against the direction of the Election 
Commission not to make transfer on the eve of 
election . It may be pointed out that P . W . 53 in 
para 37 of his deposition has admitted that he had 
not seen the direction of the Election Commission 
of India to the State Government not to make trans . 
fer of State Officials on the eve of election . How 
ever, the factum of proclamation of the Chief Minis 
ter Sri Laloo Pd. Yadav and the transfer of art, cials 
in April, 1991 has not been disputed in the cross 
examination of P . W , 53 but there is nothing on the 
cvidence of P . W . 53 to show that the Chief Minister 
lad proclaimed to the said effect and had trausferred 
the officials of Muzaffarpur at the instance of the 
Janta Dal candidate . It may create suspicion agair.st 
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the conduct of the Chief Minister with regard to the 
parliamentary election in 1991 but suspicion cannot 
take the place of proof. P . W . 53 has further stated 
that up to seven rounds of counting Congress candi 
date was leading and thereafter, the Chief Minister 
came to Muzaffarpur, called the Returning Oficer 
and thereafter even valid votes in favour of Congress 
candidate were not counted and even invalid in 
favour of Japta Dal candidate were counted . The 
evidence of P . W . 53 to the said effect has been 
challenged in his cross -examination (para 55 ). [ 17 
para 55 of his deposition P . W . 53 has admitted that 
he had rot seen the Chief Minister when he reuchen 
Muzaffarpur and called the Returning Officer. He 
has further admitted that he had not acconis : nies 
the Returning Officer while he was going to Chief 
Minister. If so , then P . W . 53 can hardly be coni 
petent to say that the Chief Minister dirccted the 
Returning Officer to see that congress candidate is 
defeated and the Janta Dal candidate is declared 
elected . 

83 . It may be pointed out that the evidence of the 
Returning Officer Hem Chand Shirolii (R . W . 21) 411 
para 39 of his deposition shows that he had joined 
as District Magistrate at Muzaffarpur on 21- 3 -1991 
and the Superintendent of Police and D . D . C . joined 
at Muzaffarnur after his joining there. The eviderce 
of Returning Officer to the said effect shows that 
in fact, there was transfer of officials on the eve 
of election in question . Such transfers may or may 
not be said to be proper but the sanie having been 
made prior to issuance of notification concurning, 
the election the same cannot be said to be illegal 
and can hərdly be made a basis for holding that 
there was arrót practice on the part of the res 
norrent Furthermore , the Returning oficer 
(PW . 21 ) has n para 25 of his deposition denied 
that the Chief Minister had come to Muzaffarnus on 
the da c of count ng and had called him in the circuit 
house and directed him to see that Tunta Dal moorlin 
date is derlared elected . In view of thc denial by 
thm Retrirning Officer and incomnetency of P .Ws 21 
and 59 to say that the Chief Minister had directed 
the Returning Officer to see that Janta Dal candi 
rate is elected and the Returning Officer acted 
arcordingly . it is difficult to accept the allegation of 
the election petitioners to the said elfcct. 

84 . Tt has been alleged by the election petitioner 
in PP. NO. 3 of 1991 that just after the declara 
tion of the election result the election petitioner 
Parhunath Pandev applied for certified copy of cer 
tain documents but the Returning Officer delibera 
tilor madle .undue delay in providing copies of the 
desired doruments with ulterior, motive of getting 
the period of of limitation for filing the election 
paritionexpired so that the election petitioner may 
nnt he able to file election detition wihin time. The 
Re urning Officer ( R . W . 21 ) in para 28 of 
his deposition has stated that there was no inten 
tional delay in issuing certified copy of desired 
docummits to congress candidate. He has denied 
that there was no intentional delay with a view to 
help Coorge Permjsadis to cove up the irregulari. 
ties alleged to have been committed the election 
petitioner Raghunath Pandey has ? Tasumined him -- 


self as P . W . 21 to support the allegation to the 
aforesaid effect . Apart from the oral evidence of 
P . W . 21 certain documents bearing exh bit num 
bers 3 / F , 3G , 3 / 4 5 to 6 have been brought or 
record . Ext. 3 E is the letter dated 28 -6 - 1998 
addressed to the Chief Electoral Officer, Bihar 
by election patitioner Raghunath Pandey for 
direction to the Returning Officer for issuing certifi 
ed copy of 15 papers detailed therein urgently and 
for getting the documents sealed . In the letter it has 
been alleged that the petitioner (Raghunath Pandey ) 
has filed petition for issuing certified copy of papers 
urgently as he is going to file elcction petition but 
the Returning Officer in making unnecessary delay 
in issuing the same. It has been further alleged 
that the Returning Officer and some officers of his 
oroup have indulged in malpractices as detailed 
therein in the election in question . Ext, 5 is the 
teleprinter nicnet wireless message No. 208 | C 
dated 28- 6 -91 sent to the Returning Officer by 
Chief Electoral Officer , Bihar requesting him to 
ensure that certified copies of 15 documents are 
suprlied to Raghunath Pandev by 29 -6 - 91 and 
all the materials connected with the election are 
kept in strict security . Ext. 3G is a letter dated 
79 - 6 -01 addressed to the Returning Officer by the 
petitioner Raghunath Pandey. In the letter it has 
heen stater that he has filed 15 petitions for issu 
ing certified copies of documents urgently but the 
cert fied copy was not issued wthin time and then 
he informed the Electoral Officer, Bihar about that 
who hy his wireless incssage No. 2091C dated 
78- 6 - 91 ( Ext. 5 ) has directed you (Returning 
Officer ) to issue certified copy by 29- 6 - 91 positi 
velv hut certified con las not been issued as vet , 
In the letter it has been requested that certified 
cony bo jesued on 29-6 - 91 within office hours 
failius which the reason for not issuing the certifi 
art crpy ha mare known to him . Evt. 3114 in a 
letter datart 30 - 5 - 91 addressed to Chief Electoral 
Officer. Rihar hy petitioner Raghunath Pandey re 
muesting him to direct the Returning Officer to 
issue rertified cony of the documents. It has heen 
ollesent in the letter that the petition for issuing 
certifjerl copy of documents urøendly was filed on 
25 - 5 . 91 in the Croviny Department but the same 
has not been issued as the Returning Officer by 
getting his office and chamber lachel froin out 
side was oetting the rochants manipulated , tem 
nered and renlaced in his chamher and office to 
("Wxs up the irregularitics and illegalties commit 
ted by him in poll and in counting on the ballot 
naners. Fyt, is a letter water 3rd Tulv , 1991 ad 
dressell to the Commissioner Tirhut D vision , 
Muzaffarpur. how the Chicf Elcctoral Officer, Bihar , 
complaining about the conduct of the Returning 
Offiner in 100 iespiro rertian copy of doruinents 
to Sri Rajnath Pandino incite of his direction 
and requesting him to look into the matter parso 
molto, mrrnil urn the Peturning Officer to sumply 
partifed copy of drenants in Ruhunath Pandey 
without any loss of tine en om hat all she plertion re 
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lated papers are sealed safely deposited . From the 
above documents it is apparent that election peti 
tioner Raghunath Pandey had applied for issuance 
of certified copy of certain documents urgently but 
there was some delay in issuing the same. The de 
lay on the part of the Returring Officer is issuing 
the certified copy of docunents may create suspi 
cion with regard to his conduct but 
the certified copy having been issued much before 
the expiry of the period of limitation it cannot be 
said with certainly that the Returning Officer was 
delaying the issuance of certified copy with a view 
to getting the limitation period expired so that the 
election petitioner Raghunath Pandey may not file 
election petition challenging the election in ques 
tion . From my above discussions, it is apparent 
that the evidence adduced by the election petitio 
ness does not show that respondent had indulged 
in corrupt practice as alleged for getting him elect 
ed . Accordingly , issue No . 5 is answered in nega . 
tive . 


of the Election Commission of India to the effect 
that in case of need wire net may be erected in 
between the counting tables and the counting 
agents of that the ballot papers may not be touch 
ed by the counting agents. While discussing Issue 
No. 5 it has already been pointed out that the alle 
ged difficulty in seeing the ballot papers from the 
place where the counting agents were sitting has 
no substance and it is difficult to accept that wire 
net had been erected in between the counting tab 
les and the counting agents with a view to help 
the respondent 


Issue No. 6 : It has been alleged by the elec 
tien petitioner in E . P . No . 5 of 1991 that the sit . 
ting arrangement for the counting agents was such 
that they could not see the ballot papers properly 
and this was done with a view to help the respon . 
dent . It has also been alleged that there was wire 
net in between the counting tables and the place 
where the counting agents had been eated . In sup 
port of allegation to this effect , the election petitio 
ners have examined P .Ws, 10 to 13 , 18 to 21, 25 , 
29, 30 34 to 37 , 39 , 40 , 44 , 47 to 51 and 53 to 
57. These witnesses have deposed to the effect that 
thero was wire net 7 " to 3 " in height in between 
the counting tables and the chairs of the counting 
agents due to which the ballot papers were not 
clearly visible to the counting agents. As against 
th s , the respondent has examined R .Ws. 1, 3 , 5 
to 8 , 15 , 17 to 25 and 30 and 31 to say that tho 
ugh there was wire net in between the counting 
tahle and the place where the counting agents were 
sitt ng hut the ballot napers were clearly visible and 
there was no difficulty in seeing the ballot papers. 
As is apparent, the factum of wire net in between 
the counting tables and the sitting place of count 
ing is not disputed but it is disputed of the ballot 
paners were clearly visible to the counting agents 
froni the place where they were seated or not. It 
may be pointed out that it has come in the evidence 
group have indulged in malpractices as detailed 
( nara 4 ) of P / W . 1.5 Devendra Sharma that the 
holes in the wire net wet about 1/ 2 " in diameter. 
If it was so , then the difficulty in seeing the ballot 
paners as alleged by the witnesses for the election 
petitioners anpears to be impaginary . It was rightly 
nointed out hy the learned counsel for the respon 
dent that if there was difficulty in seeing the ballot 
paners from the place where the counting agents 
were sitting then how could the counting agents 
defect the allegert irregularities in courting of hallot 
nnners The Returning Officer in his evidence as 
P . W . 21 has stated that there was an instruction 


85 . The other allegation in this regard on be 
half of the election petitioner in E . P . No . 5 of 1991 
is that excess ballot papers had been found than the 
actual votes polled in the ballot boxes but still the 
ballot papers were counted . In support of this alle 
gation , the election petitioners have examined 
P .Ws, 12 , 14 , 15 , 17 , 18 , 21, 22, 29, 30 , 33 to 
36 , 44, 46 , 47, 52 , 53 , 55 and 56 . As against this, 
the respondent has examined P .Ws. 6 , 7 , 18 and 
20 to deny that excess ballot papers had been found 
in the ballot boxes at the counting tables at which 
they were counting agents . However , R .Ws, 22 , 23 
and 24 who were Assistant Returning Olicers in 
Bochaha Sakra and Meenapur Assembly Constitu 
ency Segments of the Parliamentary Constituency 
in question at the time of counting of ballot papers 
have admitted that certain excess ballot papers had 
been found in the ballot hoxes of some of the 
troths, Apart from the oral evidence of the afore 
said P .Ws, the election fetitioners have also brou 
ght on record 65 ballot paper accounts ( Exts . 10 
to 10164 ) of Kurahani and Sakara Assembly Con 
stituency Segment 35 ballot papers accounts (Exts. 
11 to 11134 ) of Bachaha Assembly Constituency 
Senment and 25 hallot parer account (Exts, 12 to 
12 24 ) of Meenapur Assembly Constituency Seg 
ment of the Parliamentary Constituency in question 
A nerusal of these ballot paper accounts shows 
that excess ballot papers had been found in the bal 
lot boxes of some of the booths of the aforesaid 
Kurahani, Sakara . Bachaha and Meenapur Assem 
bly Constituency Segment. It may be pointed out 
that finding of excess ballot papers in the ballot 
boxes would be material only when it is shown that 
ercess hallot papers had affected or altered the 
result of the election . Finding of excess ballot 
papers in itself cannot justify setting aside of elec 
tion unless it is shown that the booths in hallot 
hoxes of which excess ballot papers had been found , 
had been captured and the cxcess ballot papers 
were spurious and had not been allotted to the bo 
oths concerned . It may be pointed out that the 
hallot paper accounts ( Exts, 10 , 11 and 12 series ) 
hrought on record by the clection petitioners show 
that in all 856 excess ballot papers had been found 
in Kurahani, Sakara , Bachaha and Meenanur As 
sembly Constituency Segments. There was diffe 
rence of about 52 .000 votes in hetween the votes 
polled in favour of respondent and those in favour 
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of the election petitioner in F . R . No. 5 of 1991. 
That being as , counting of 256 excess ballot papers 
found in the ballot boxes of the aforesaid forum 
assembly constituency segments cannot be said to 
nave affected the result of the election . There is no 
evidence to the effect that he excess ballot papers 
found in the ballot boxes of the concerned booths 
of the aforesaid four assembly constituency seg 
inenis were spurious or had not been issued for 
the booths in the ballot boxes of which the same 
were found . 


been pollection 
being Officer , he 


87 . The election petitioner have examined cer 
tain witnesses to say that excess ballot papers had 
been found in Sakra Asseinbly Constituency seg 
ment also . I would like to refer to the evidence of 
the witnesses to this effect P . W . 14 Girish Kumar 
in para 2 of his disposition has stated that excess 
ballot paper has been found in the ballot boxes of 
12 booths which were counted at the counting table 
no . 9 of Sakra assembly constituency segment and 
had been counted inspite of his protest. On being 
asked, he could not say thc booth numbers of the 
concerned booths P . W . 15 Devendra Sharma in para 
3 of his deposition has stated that at booth nos . 
9 , 11, 13 , 174 and about 50 other booths of Sakra 
assembly constituency segment excess ballot papers 
were found in the ballot boxes. Subsequently , he 
has stated that no excess ballot papers had been 
found in the ballot boxes of booth no , 13 . In his 
cross-examination (para 5 ) P .W . 15 has admitted 
that he had neither seen the ballot paper account 
nor the Pres ding Officer s diary in respect of the 
booths concerned . If so , then there appears no 
basis for saying that excess ballot papers had been 
found in the ballot boxes of the aforesaid booths. 
P . W . 18 Kailash Pd . Sinba has stated that at about 
50 booths of Sakra Assembly Constituency seg 
ment excess ballot papers had been found in the 
ballot boxes. He has not given the booth num 
bers in the ballot boxes of which excess ballot 
papers had allegedly been found . P . W . 36 Nawal 
Kishore Prasad has stated that three excess ballot 
papers had been found in the ballot boxes of booth 
no . 70 as well as ballot boxes of booth no. 114 of 
Sakra assembly constituency segment which were 
counted at the counting table no . 12 in spite of his 
objection and then he informed Kailash Prasad 
Singh (P . W . 18 ) , the counting agent at the Cen 
tral table and Ram Kumar Singh (P . W . 58 ) , the 
election agent of congress candidate , about that. 
It may be pointed out that Kailash Prasad Singh 
( P . W . 18 ) and Ram Kumar Singh (P . W . 53) have 
not corroborated the statement of P . W . 36 to the 
said effect. P . W . 47 Laxmi Narayan Singh has 
deposed that in the ballet boxes of booth no . 75 
of Sakra Asseinbly constituency seginent seven 
excess ballot papers had been found and were 
counted in spite of his objection and then he inform 
ed Kailash Prasad Singh ( P . W . 18 ), counting agent 
of congress candidate at the Central Table, about 
that. Kailash Prasad Singh ( P . W . 18 ) has not cor 

1960 GI/ 9 - 4 


roborated the statement of P . W . 47 to the said 
effect. P . W . 53 Ram Kumar Singh has stated in 
his examination - in - Chief (Para 14 ) that in the 
ballot boxes of 50 booths of Sakra Assembly con 
stituency segment ballot papers in excess than 
shown to have been polled were found and were 
counted inspite of his objection before the Assis 
tant Returning Officer and Returning Officer. On 
being asked in his cross-examination (para 58 ) he 
could no say the booth numbers of those booths 
in the ballot boxes of which excess ballot papers 
had been found . However, ballot paper accounts 
concerning the concerned booths of Sakra Asseinb 
ly constituency seginent have been brought on re 
cord in support of the evidence of P . W . 14 , 15 , 
18 , 36 , 47 and 53 to the said effect and they sup 
port oral evidence of the said P .Ws. 

88 . P . W . 55 Chandrika Choudhary who claims 
to have worked as counting agent at counting table 
no . 8 of Sakra assembly constituency segminet, has 
stated that excess ballot papers had been found 
in the ballot boxes of booth nos. 110 and 154 of 
Sakra Assembly Constituency segnent but were 
counted inspite of his objection and then he in 
formed Vijay Kumar , the counting agent at the 
central table , about that, Vijay Kumar has not 
been examined to corroborate the testimony of 
P . W . 55 to the said effcct, In his cross examina 
tion ( para 6 ) P . W . 55 has stated that only one 
excess ballot paper had been found in the ballot 
box of booth no . 110 and one excess ballot paper 
had been found in the ballot box of both no . 154 
and his evidence finds support from Exts . 10 / 26 
and Ext. 1035 . 

89 . There is no oral or documentary evidence 
to the effect that excess ballot papers had been 
found in the ballot boxes of Muzaffarpur and 
Gaighat Assembly constituency segments. As is 
apparent from my above discussion , there is no 
evidence to the effect that the excess ballot papers 
found in the ballot boxes of Bochalia , Sakra Me 
enapur and Kurhani Assembly constituency seg 
ments were spurious or had not been allotted to 
the booths concerned . It has already been pointed 
out earlier that finding of excess ballot papers 
would be material only when it is shown that ex 
cess ballot papers has affected or altered the result 
of the election which is not the case in the election 
in question . It has also been pointed out earlier 
that there is no evidence to the effect that the 
booths in the ballot boxes of which some excess 
ballot papers had been found . had been captured . 
In view of what has been pointed out above , it is 
difficult to accept the case of the electiou petitioner 
in E .P . No. 5 of 1991 that counting of excess bal 
lot papers had affected the result of the election 
in question , 

90 . It has been alleged by the election petitionet 
in P . E . No. 5 of 1991 that ballot papers had been 
found in bunches in the ballot boxes of several 
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booths but the same were counted and that has petitioners have examined P .Ws. 12 , 13 , 17, 21 , 

17. cted the result of the election in question . In 31, 37, 46 , 48 , 50 , 51, 53 and 57. Against the 
support of this allegation , the election petitioners evidence of the aforesaid P .Ws. the respondent has 
have examined P .Ws. 12 , 14 , 15 , 17 , 18 , 21, 22 , examined P .Ws. 5 , 22 , 23 , 24, and 25 to say that 
29 , 30 , 31, 33 to 37 , 39 , 40, 44 , 46 , 48 to 54 , 56 ballot papers of even those booths were counted 
and 57 . On the other hand , thc respondent has ex where there was more than 90 per cent polling 
a lei P .Ws, , 7 , 8 , 15 , 17 to 20 , 22 and 23 and out of the polled votes more than 90 per cent 
to deny the ac :rcsaid allegation , So there is oath votes were in favour of a particular candidate, but 
a nt cath . Now ! it has to be seen as to how such ballot papers were kept separately and were 
for the evidence of the aforesaid P .Ws, is reliable not entered in the result sheet. The fact that 
and aceeptable . 

there were certain booths where there was more 

than 90 per cent polling and out of the votes polled 
| 91 . PW . 12 Saju Tiwary has stated in para 6 

more than 90 per cent were in favour of a parti 
bf h s doposition that Ram Kumar Singh , the elec 

cular candidate has been admitted by P .W . 22 
tion agent of congress candidate , had lodged writ 

Beslal Singh , who was Assistant Returning Officer 
ten protest against the counting of ballot papers 

in Bochaha assembly constituercy at the time of 
found ia butlles in the ballot boxes concerning 

counting of ballot papers. The statements of 
broth no . 57, 58 , 59 , 95 , 96 (Ka ). 100 , 122 , 

the aforesaid witnesses of the respondent that the 
132 . 187 oud some cther booths but in spite of 

ballot papers of such booths were kept separately 
* rr *TA.. !? 0°Cut the ballot papers were counted . 

and were not entered in the result sheet appears 
Snlarly , in the cvidence of P . W . 21 Raghunath 

to be truc in respect of only a few booths . There 
Paneley is th : election putitioner in E . P . No. 5 of 

were such booths whose ballot papers were not 
1991, it has come that the election agent Ram 

only counted but were also entered in the result 
hinar Singa ( P . W . 53 ) bad filed witten objection 

shcot even though there was more than 90 per cent 
against counting of such hallot papers . P . W . 46 

polling at such booths and out of the votes polled 
Shamblu Nath Singh and P . W . 52 Mohan Kumar 

more than 90 per cent were in favour of a arti 
Mishra have stated that written protest had been 

cular candidate . In this connection I would like 
filed before the Assistant Returning Officer against 

to mantion booth nos. 132 and 166 of Kurhani 
counting of such hallot papers. P . W . 53 Ram 

assembly constituency segment. From the hallot 
Kumar Singh has also stated that inspite of his 

paper accounts of booth nos. 132 and 166 ( Exts . 
written protest ballot papers in bundles in the bal 

1058 and 10162 ) of Kurahani Assembly Constitu - 
Int boxes of several booths of Meenapur, Kurhani, 

ency , segment it would appear that there was more 
Sakra , Dochaha and Gaighat assembly constituency 

than 90 percent polling at the said booths and out of 
segments were counted. Strongly enough the pro 

the votes polled more than 90 per cent were in 
test petition said to have been filed by some of the 

favour of respondent but inspite of that the hallot 
aforesa d witnesses against counting of such bal 

papers of booth Nos. 132 and 166 were included 
lot rapers have not been brought on record as 

in the resultsheet ( Ext. 8 ) . That being so , there 
evhihits In absence of any contemporanсous docu 

appears substance in the allegation of the election 
mont it is difficult to rely on the oral testimony of 

petitioner in E . P . No. 5 of 1991 that there were 
the aforesaid P .Ws, that ballot papers had been 

some irregularities in counting of ballot papers . 
found in bundles in bailut hoxes at several booths. 

It is true that the number of such booths is not 
02 . Some of the witnesses like P . W . 15 Dev 

large and would not perhaps affect the result of 
cndra Sharma and P . W . 17 Siyaram Choudhary 

the election , in question but th - fact that irraou 
have stated that number of such ballot papers was 

larties were committed by including the ballot 
17 , 000 and 30 . 000 respectively . How P . Ws. 

papers of such tooths in the resultsheet can hard 
15 and 17 caine to tlic figures of 12 ,000 and 

ly be denied . 
30000 appears to be iner quess work . In ab 
50c ? of conteninnräucou documant to support 

94 . It has heen alleged by the election petitioner 
the oral evidence to the aforesaid effect, the 

in E . P No. 5 of 1991 that polling party delibe 
oral evidence of P .Ws, cannot be safely accepta 

rately inflated precentage of polling at some booths 
and that 101 when th - re is evidence from he side 

of Gaighat assembly constituency segment so that 
of respondent denying the illegation that ballot 

the votes of those booths may not be counted 
papers har ben frund in bundles in the ballot 

in favour of election petitioner in E . P . No . 5 
boxes of several booths. 

of 1991 . In support of this all -- ation , the elec 

tion petitioners have examined P . W . 21 Raghunath 
93 . It has been allegeil hy the election peti Pandey who is election petitioner in E . P . No. 
tioner in E . P . No . 5 of 1991 that at several booths 591. In para 21 of his deposition he has stated 
there was more than 90 per cent polling and out at 5 booths of Kurhani assembly constituency seg 
of the pollca vntes more than 90 per cent votes ment the genuine votes were in his favour but 
VICT exclusively in favour of rerpondent but inspite some hallot papers without the signature of the 
of that the hallot pancrs cif these booths were coun Presiding Officer were put in the hallot boxes bv 
ted . In support of this allegation the election tampering with the seal with a view to show that 
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the polling was more than 90 per cent on the iablo of Kurhani assembly constituency scgment 
ground the ballot papeis were not counted as the has stated in para 4 of his dcposition that in the 
genuine votes were in his favour . It may be poin ballot boxes of booth numbers 28, 47, 54 and 59 
ted cut that P . W . 21 has not given the booth num ballot boxes of booth numbers 38 , 47 , 54 and 56 
bers of such booths. His evidence in his cross cers thereon had been found which ware in 
examination ( para 51) shows that P . W . 21 is a favour of Janta Dal candidate and were counted 
hearsay witness on this point. He ( P . W . 21) inspite of his objection and then he informed 
claims to have learnt about it from his election Sarju Tiwary ( P . W . 12 ) the election agent. Tie 
agent Ram Kumar Singh ( P . W . 53 ) and counting evidence of P . W . 46 to the said effect has been 
agent Siyaram Choudhary ( P . W . 17 ) but count Challenged in his cross -examination . It inaybe 
ing agent Siya Ram Choudhary ( P . W . 17 ) and pointed out that P . W . 46 in para 8 of his deposi 
olection agent Rain Kumar Singh ( P . W . 53 ) have tion has admitted that he had not lodged any writ 
not stated that they had informed P . W . 21 that ten proteiit against counting of ballor papers of 
polling party had deliberately inflated the precen the said boolns. Sarju Tiwary ( P . W . 12 ) has not 
lage of polling at some booths of Gaighat . Assem corroborated the statement of P .W . 46 ro the said 
bly constituency segment so that the ballot papers effect. In view of this even the cvidence of 
of those booths may not be counted in favour of P . W . 46 on this point is not reliable . 
P . W . 21 . It would not be out of place to men 
- tion here that neither P . W . 17 Siyaxum Chou 97. P . W . 47 Laxmi Narayan Singh who claims 
bary , or P . W . 21 Raghunath Pandey nor 

to have worked as counting agent of congress can 
P . W . 53 Ram Kumar Singh has claimed that they 

uidate at counting table No . 3 of Sakara Assembly 
were present at the booths concerned at the timu 

constitucncy segment has siata in para 5 of his 
of polling and under the circumstances evidence 

deposition that in the ballot boxes of booth 10 , 
of P . W . 21 of any other witness who was not 

149 ballot papers were without signature of the 
present at the booth concerned at the time of 

Presiding Ollicer and were in favour or Jania Dal 
polling will be hearsay evidence . In view of this 

candidate but were countld in spite of his cbjec 
it is difficult to rely on the evidence of P . W . 21. 

tion and then he informed Kailash Pd . Singh 
When the evidence of P . W . 21 is not relied on , 

( P . W . 18 ) , counting agent at the ceníral table , 
ther is no reliable evidence to support the above about that. Kailash Pd . Singh ( P .W . 18 ), has 
allegation . 

not corroborate the above siatement of P . W . 47 . 

Admitrcdly , P . W . 47 had not fild any wriin ob 
195 . It has been further alleged by the election 

jection againsi counting of the ballot papers of the 
petitioner in E .P . No. 5 of 1991 that ballot papers 

said booth . The factuni of the ball: yı papers being 
of those bootlis cf Kurhani, Sakra , Bochana 

without the signature of the Pr: siding Oficer i 
and Meenapur assembly constituency segments 

the ballot boxes of the afcresaid booths has been 
which did not bear the signature of the Presiding 

challenged in his cross-examination but ihere is 
Officer were counted when such ballot papers 

nothing in the evidence of P . W . 47 to show that 
should have been treated as void . In support of 

the ballot papers were spurious and had not bean 
this allegation the election petitioners have exa 

allotted to the said booths . 
mined P .Ws. 1 , 46 . 47 . 53 and 55 . P . W . 21 
Raghunath Pandey in para 16 of his deposition } 

98 . P . W . 53 is Rain Kumar Singh , the election 
stated that in the ballot boxes of four booths of 

agent of the congress andidate . He has stated that 
Meenapur assembly constituency segnient ballot 

majority of the ballot papers in the ballot boxes of 
papers were found without the signature of the 

54 booths of Meenapur , 50 booths of Kurhani, 21 
Presiding Ollicer and they bore simply the initial 
of the- Presiding Officer but such ballot papers 

booths of Sakara and 10 booths of Bochaha and 26 
were counted . The evidence of P . W . 21 of this 

booths of Gaighat assembly constituency scgments 

did not bear the full signature of the Presiding Offi 
effect has been challenged in his cross- examina 
tion (para 46 and 47 ) . As admitted by him in 

cers rather bore only the initial but all such ballot 
his cross- examination ( para 47) he is not an eye 

papers were counted inspite of written objection as 

the same were in favour of Janta Dal candidate . 
witness on this point rather he had heard about 
it from his election agent Ram Kumar Singh 

The evidence of P . W . 53 to the aforesaid effect has 
( P . W . 53 ) , counting agent Siyaram Choudhary 

becn challenged in his cross- examination ( para 57 ) . 
( P .W . 17 ) , Kailash Prasad Singh ( P .W . 18 ) 

On being asked P . W . 53 could not give booth num 
Birendra Kumar Singh ( P . W . 10 ) and Prem 

bers in the ballot boxes of which ballot papers had 
Kumar Singh ( P . W . 22 ) but the said persons 

been found without signature of the Presiding Offi 
P .Ws, 10 , 17 , 18 and 53 have not corroborated the 

cers , In view of this, even the evidence of P . W . 53 
statement of PW . 21 to the said effect. That 

does not inspire confidence, P . W . 55 , Chandirka 
being so , it is clifficult to rely on the hearsay cvi 

Choudhary who claims to have worked as counting 
dence of P . W . 21 . 

agent for independent candidate Shambhu Sah at 

counting table no. 8 of Sakara Assembly constitu 
96 . P . W . 46 Shambhu Nath Singh who claims ency segment, has stated in para 4 of his deposi 
to have worked as counting agent at the central tion that ballot papers found in the ballot boxes of 


enapur 
bear the when 


suc. In supo 
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Is not bable, abbined ), then 


Assembly Constituency seginent were not counted 
on the ground that the polling was disturbed though 
the Presiding Officer and patrolling magistrate had 
reported about peaceful polling at the said booth . 
Certain witneses have been examined in support of 
this allegation but the polling officer, and the pat 
rolling magistrate concerned have not been exa 
mined to support this allegation . Even the Presi 
ding Officer s diary has not been brought on record 
as an exhibit for the purpose of showing that there 
was peaceful polling . From the resultsheet ( Ext. 
8 | 3 ) of Bachaha Assembly Constituency segment 
it appears that ballot papers of the said two booths 
were not included in the resultsheet. Ballot paper 
accounts has not been brought on record . In the. 
last column of the resultsheet it has been noted 
that the ballot papers of the aforesaid two booths 
were not included in the resultsheet as there was 
irregularities in polling. Though the Returning 
Officer (R . W . 21) and the Assistan Returning Off 
cer ( R . W . 22 ) have been examined by the respon 
dent but they do not appear to have exceed con 
fronted with the question regarding not counting 
of the ballot papers of the aforesaid two booths. 
Under the circumsances it is difficult to disbelieve 
there mark in the last column of the resultsheet 
that the ballot papers of the said two booths were 
not included counted in the resultsheet as there 
were irregularities at the time of polling at the said 
booths . 


noted 


were not include pers of the atomas been 


Us 


booth no. 37 of Sakara assembly constituency seg 
ment did not bear the signature of the Presiding Otti 
cer but were counted inspite of his protest and then 
he informed Vijay Kumar (not examined ) , the 
counting agent at the central table , about this. The 
factum of ballot papers not bearing signature has 
been challenged in his cross-examination (para 8 ). 
There is no contemporaneous document to support 
the evidence of P . W . 55 and others on this point. 
Even if it is accepted that ballot papers of some of 
the booths did not bear the full signature of the Pre 
siding Officers rather wore only their initial or did 
not bear even initial of Presiding Officer the same 
itself may not be sufficient to justify rejection there 
of unless it is shown that such ballot papers were 
spurious and had not been issued for the booth 
concerned . There appears little substance in the 
aforesaid allegation and hence the same does not 
appear to be very material. 

99 . It has been alleged that the ballot papers of 
booth No. 165 of Bochaha Assembly Constituency 
segment which were in favour of election petitioner 
Raghunath Pandey were not counted on the ground 
that 306 ballot papers were in excess of those 
shown in the ballot paper account. The fact that 
the ballot papers of the said booth were not count 
ed and included in the result sheet is apparent from 
the result sheet ( Ext. 213 ) of Bochaha Assembly 
const tuency segment. It may be pointed out that 
existence of 306 excess ballot papers in the ballot 
boxes of the said booth appears to be some what 
unusual. It is true that excess ballot papers had 
been found in the ballot boxes of some other booths 
also and the same were counted but existence of 
306 excess ballot papers undoubtedly points to 
wards something of unusual. It may be pointed 
out that Assistant Returning Officer of Bochaha 
Assembly constiuency segment has been examined 
by respondent as K . W . 22 (Besial singh ) . The ele 
tion petitioners do not appear to have asked him as 
to why the ballot papers of the aforesaid booth 
No. 165 of Bochana Assembly consituency seg 
ment were not counted when the ballot papers of 
other booths having excess ballot papers were 
counted . This was not asked from the Returning 
Officer also who has been examined as R . W . 21 . 
From the ballot papår account (Ext. 11| 26 ) of 
booth No. 165 of Bochana Assembly Constituency 
segment it appears that only 421 ballot papers out 
of 890 had been used at the said booth but in the 
ballot boxes 727 ballot papers were found . The 
report of the Presiding Olficer would have thrown 
light in this rsespct but the same has not been 
brought on record as an exhibit. Under the cir 
cumstances it is d ffi ult to accept the evidence 
that the counting authority committed irregularities 
by not counting and including the ballot papers of 
the said booth in the result -sheet . 


uded in the said booth . The fact 


wards 
so. Assistaiuency 
, 5222 ( Be 


101 . It has been alleged by the election petition 
er in B . P . No. 5 of 1991 that in respect of booth 
number 175 of Bochaha Assembly Constituency 
segment ballot box was tampered with and spuri 
ous ballot papers were found which will be appa 
rent from the report of the Presiding Officer but 
the ballot papers of the said booth were counted . 
It may be pointed out that the report of the Presi 
ding Officer has not been brought on record , as out ! 
exhibit in support of this allegation . Under the 
circumstances simply on the basis of the oral evi 
dence of certain witnesses it is difficult to accept 
that ballot boxes of the said booth had been tam - ? 
pered with and spurious ballot papers were found 
therein . It has been further alleged that different 
types of the signatures of the Presiding Officer were 
found on the ballot papers of booth No. 139 of 
Gaighat Assembly Constituency Segment and in 
spite of protest the ballot papers were counted . It 
may be pointed out that there is no evidence to the 
effect that the ballot papers found in the ballot 
boxes of the aforesaid booth No . 139 were spurt 
ous and had not been issued for the said booth . 

That being so , the ballot papers could not have 
been rejected simply on the ground that the signa 
ture of the Presiding Officer on the ballot papers 
was of different types. Different types of signatures 
are not impossible on the ballot papers in the tense 
circumstances in which the Presiding Officers are 
expected to conduct the poll those days when ex 
change of fire , capture of booths and murder in 


cumseht on recorder,but the samould have throthe 


100 . It has been further alleged that the ballot 
papers of booth Nos. 169 and 172 of Bochaha 


petitioaighat 
ficer in 1942 


Fadly no legaly be pointed in favourPapers in ballent 
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cluding that of the polling staff are becoming com been brought on record but in it there is no alle 
mon day by day . 

gation to the effect that the ballot papers of some 

booths of Meenapur Assembly Constituency seg 
102. I may mention here that copy of the pro ment which were in favour of congress candidate 
test petition allegedly ſiled on behalf of the election had been counted in favour of Janta Dal candidate 
petitioner Raghunath Pandey against counting of and concerned counting staff were caught while 
ballot papers of the said booth No . 139 has not doing so he allegation to the aforesaid effect does 
been brought on record and hence there is no con any action against them . In the petition there is 
temporaneous document to support the above general allegation of irregularity in counting. That 
allegation . Under the circumstance , siinply on being so , in allegation to the aforesaid effect does 
the basis of the oral evidence of certain witnesses not find support from the petition (Ext. 318 ) for 
it is difficult to accept the above allegation . 

re -counting and under the circumstances it is diffi 

cult to accept the oral evidence of the aforesaid 
103 . It has been alleged that a large number of 

P .Ws, in support of the above allegation . There 
ballot papers of election petitioner Raghunath 

is no other contemporaneous document to substan 
Pandey were mixed with the ballot papers of the 

tiate the aforesaid allegation . 
respondent and were counted in his favour and 
such irregularity was detected in Meenapur Assem 

105. It has been further alleged by the election 
bly Constituency segment in course of the count 

petitioner in E .P . No . 5 of 19 that at 26 booths 
ing of ballot papers of booth Nos . 96 and this of Gaighat Assembly Constituency seginent the 
resulted in Hangama. In support of this allegation Presiding Officer inflated the total number of yotes 
the election petitioners have examined P . W . 10 , up to the tune of 19433 in favour of respondent 
12 , 21, 29 , 40 and 53 . On the other hand , the by putting a large number of ballot papers in ballot 
respondent has examined P .W . 6 , 7 , 8 , & 10 to boxes after stamping them in favour of the respon 
deny the allegation to the aforesaid effect, P . W . 24 dent. It may be pointed out that there is practi 
Gouri Shankar Mishra vote looted had worked as cally no legal evidence in support of this allegation . 
Assistant Returning Officer in Meenapur Assembly Election petitioner Raghunath Pandey in para 22 
Constituency segment at the tima of counting of of his deposition has simply stated that at 26 
ballot papers has stated ju para 8 of his deposition booths of Gaighat Assembly Constituency segment 
that no counting staff has been caught while count the polling was more than 90 per cent but the 
ing of ballot papers of congress candidate in favour ballot papers were counted . This statement of 
of Janta Dal candidate and there was no lathi P . W . 21 is inconsistent with his statement in para 
charge by the police. Similarly , the Returning graph 51 of his election petition No . 5 of 1991 in 
Officer ( P . W . 21 ) has denied the allegation to the which it has been alleged that inspite of the fact 
aforesaid effect. P . W . 10 Birendra Kumar Singh that polling staff inflated the total number of votes 
while supporting the allegation to the said affect at 26 booths of Gaighat Assenibly Constituency 
has stated that the concerned counting staff had segment the total polling did not exceed 90 per 
been caught red handed while counting ballot cent. In view of this it is difficult to accept the 
papers of congress candidate in favour of Janta allegation to the aforesaid effect from my above 
Dal candidate and had been taken to the Return discussion it is apparent that at booth Nos . 152 
ing Officer by Ram Kumar Singh , the election and 166 of Kurnool Assembly Constituency seg 
agent of congress candidate but they were let off ment there was more than 90 per cent polling and 
by the Returning Officer and the police resorted out of the polled votes more than 90 per cent were 
to lathi charge at the instance of the Returning in favour of the respondent but the ballot papers 
Officer . It may be pointed out that P . W . 10 in . of the said two booths were not only counted but 
para 16 of his deposition has admitted that ballot were also included in the resultsheet and by doing 
papers of congress candidate contained in the bun so , the Returning Oficer undoubtedly committed 
dle of Janta Dal candidate had not been caught in irregularity in counting. It is further apparent 
his presence and under the circumstances P .W . 10 that the evidence on record does not prove any 
does not appear to be an eye witness. 

other irregularity in the counting of ballot papers . 

Issue No. 6 is disposed of accordingly . 
104 . P .W . 21 Raghunath Pandey while support 
ing the allegation to the above effect has stated that 

106 . Issue No . 8. - The learned counsel for the 
inepite of filing of petition for re - counting, the respondent referred to paragraph 14 onwards in the 
Returning Officer did not do anything in the matter election petition No. 5 of 1991 and contended that 
rather there was lathi charge by the police at the the allegations made therein suffer from vagueness 
instance of Returning Officer in which one count and want of material facts and particular. This 
ing agent , namely Ajit Kumar was injured . It contention was controverted by the learned counsel 
may be pointed out that the cvidence of P . W . 21 for the election petitioner in E . P . No. 5 of 1991. 
in para 44 of his deposition shows that he is a After perusing paragraph 14 onwards in election 
hearsay witness on this point. A petition (Ext. petition No. 5 of 1991 I am of the opinion that 
318 ) for re- counting filed by the petitioner had there is no merit in the contention of the learned 
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counsel for the respcndunt that the allegations made 
therein suffer froin vagueness apd want of material 
facts and particular. Accordingly , Issue No. 8 is 
answered in the negative. 


2 


. 


1 


- 


1992 for not lodging account on his election ex 
penses . The factum of disqualification of election 
petitioner No. 2 Ashok Kumar in E .P . No. 4 of 
1991 ,by, the said order has not been disputed. It 
was also not disputed that the effect of such dis 
qualification as contained in the said order is that 
Sri Ashok Kumar is disqualified for being chosen 
and for being a member of either house of Parlia 
ment or of the Legislative Assembly or Legislativa 
Council of a State for a period of three years from 
the date of the order i.e . from 7th April , 1992 . It 
was contended on behalf of the respondent that on 
account of the said disqualification of election peti 
tioner No. 2 Ashok Kumar, the election petitioner 
No. 4 of 1991 is not maintainable. 


107 . Issue No . 9. - - It has been alleged by the 
election pctitioner in E .P . No. 5 of 1991 that 
announcement of the result of election in question 
had been stayed by the Election Commission of 
India but inspite of that stay the Returning Officer 
announced the result and thus he acted in violation 
of the direction issued by the Election Commission . 
The election petitioners have examined P . W . 10 , 
12 , 21 and 53 to support the case to the above 
effect. It may be pointed out that the Returning 
Officer in his examination - in -chief (para 9 ) has 
stated that he did not announce the result imme 
diately after thic completion of counting as a 
message had been received from the Election Com 
mission of India not to announce the result till 
further orders of the Election Commission but on 
the next day the result was announced after receipt 
of communication from the Election Commission 
in this regard . The evidence of the Returning Officer 
to this effect finds support from the evid :nce of Sri 
T . N . Seshen ( P . W . 61) . Chief Election Con 
missioner . The Chief Election Commissioner as 
P . W . 61 has stated that by message dated 17-6 -91 
the Election Comunişsion had directed the Returning 
Officer not to declare result unless cleared by the 
Commission . In his cross-examination the Chief 
Election Commissioner has stated that after receipt 
of the message from the Reurning Officer at 23 . 55 
hours on 17 - 6 -41 a message in reply was sent to 
the Returning Officer on 18 - 6 -91 permitting him 
to go ahead with the announcement of the result . 
In view of this categorical statement of Chief 
Election Comirissioner ( P . W . 61) to the said effect, 
there is no merit in the allegation that the result 
was announced without further direction of the 
Election Commission . Accordingly , Issue No. 9 is 
answered in the negative . 


109 . It may be pointed out that the question of 
disqualification must exist on the relevant day , 
mamely the day of scrutiny according to sub -section 
2 of section 36 of the Representation of People 
Act 1951, It was not disputed that the petitioner 
No. 2 Ashok Kumar was not disqualified either on 
the day of scrutiny or even on the date of election . 
Election petitioner Ashok Kumar has not sought 
a relief in his election petition No. 4 of 1991 to 
declare him as elected candidate on the ground that 
his nomination paper was improperly rejected due 
to which he could not contest the election . Simple 
relief sought for by him is declaration of the election 
of the respondent as void . The relief sought for by 
him has no relevancy withi his subsequent disquali 
ficat on . It was rightly contended on behalf of the 
election petitioner that even after the disqualification 
the election petitioner Ashok Kumar is a voter of the 
Parliamentary Constituency in question and accord 
ing to section 81 %of the Representation of People 
Act he is as good as a candidate to present and press 
hiş election petition coupled with the fact that he 
was not disqualified during the election period or 
on the day he presented the aforesaid election 
petition . It was further rightly contended on behalf 
of the said clection petitioner that there are two 
petitioners in E . P . No. 4 of 1991 and petitioner 
No. 1 thercin was not only a voter but was also one 
of the contesting candidates in the election in ques 
tion and under the circumstances he is quite com 
peten to prosecute election petition No. 4 of 
1991. In view of this there appears no merit in the 
above contention of the learned counsel for the res 
pondent that election petition No . 4 of 1991 is not 
maintainable duc to subsequent disqualification of 
election petitioner No. 2 Ashok Kumar in the said 
election petition . There appears no defect in the 


sr 


108 . Issue No. 1. - In Election Petition No. 4 
of 1991 the respondent filed a petition on 5 -5 - 94 
under Order 7 Rules 7 and 11 and section 151 
C .P . C . read with section 87 of the Representation 
of People Act for dismissing election petition No . 
4 of 1991 on the ground that during the pendency 
of the election petition election petitioner No. 2 
namely, Ashok Kumar was declared disqualified by 
Election Commission of India by order dated 7th 
April , 1992 published in India Gazette on 6th June , 
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frame of the three election petitions. In view of this 
it is held that all the three election petitions as 
framed are maintainable . 

110 . Issue No. 10 .- In view of my above 
findings the petitioners are entitled to the declara 
tion sought for the three election petitions are 
hereby allow . d on contest but under the circum 
stances of the case without cost against the 
respondent. The election of the respondent from 
10 Muzaffarpur Parliamentary Constituency is here 
by declared void . Let this decision be intimated to 
the Election Commission of India and the Speaker 
of the Lok Sabha . 


75 fanfi, 13 STEI, 1996 

शुद्धि - पत्र 
# . # . 91.- - TOTT A f eat # 56 / 96 
( 13 ) z1f77 - 1I ATO 05 - 08 - 1996 , ei ferat 
54TFCTT Å T 1, 2 91 4 # TIA TT 317 " 38 " , 
31 " 33 " RT Å ET 711 

[=i 56/96/Furf44 - II ] 

FONÈT, 

AF HETETT, STEITA fala 
New Delhi, the 13th August, 1996 

CORRIGENDUM 
O . N . 91. - In Hindi version of the Commis 
sion s Notification No . 56 96 ( 14 ) JUD .- II, dated 
05- 08 - 1996 , the figure " 38 " appearing in paras 1, 
2 and 4 may be read as figure " 33 " . 

[No . 56 / 96 - JUD .- II] 

By Order, 
S . K . MENDIRATTA , Principal Secy . 


( Aditya Narayan Chaturvedi) 
Patna High Court, 
The 14th day of May, 1996 . 
N . A . F . R . RPSIS . 

[No. 82 |BR |( 4 -5 -6 |91 ) 1961 

By Order, 
C . R . BRAHMAM . Secv. 
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